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CrtaTtbs HanpasneHa Ha aHanu3 1 00Cy>XAeHe NocnencTeuin L posu-

3aunn Ons ceMelriHOro npaea, a Takxke npepfiaraeT pacCMOTPEHNe BO3-
MO>XHbIX U3MEHEHWIN B CYLLECTBYIOLLEM 3aKOHOOATENIbCTBE, KOTOPbIE
nomMornun Gbl yperynmpoBaTb Npobnembl, CBSI3aHHbIE C COOCTBEHHOCTbLIO
B CETU UHTEPHET U coLmabHbIX Meama B KOHTEKCTe 6payHoro passona.

Knio4yeBble cnoBa: ceMeliHoe NpaBo, rPadkOaHCKOe MpaBo, pasgen ob-
LLIer0o COBMECTHO HaXKUTOrO UMYLLIECTBA, 6J10r, aKKayHT COLMaNnbHOM CETH.

ABSTRACT

The article is aimed at analyzing and discussing the consequences of
digitalization for family law, and also offers consideration of possible changes
in existing legislation that would help resolve problems related to property
on the Internet and social media in the context of marital divorce.

Keywords: family law, civil law, division of common jointly acquired property,
blog, social network account.
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BeBepeHune

LindpoBble TEXHOOMM CTaNN HEOTHLEMIEMON
YacCTbio XKM3HU MPaKTUYECKN abCOMOTHO KaXKaoro
YenoBeKa, B TOM YnUChe 1 B chepy CEMENHbIX OTHO-
LWeHn. Tak, C HegaBHUX MOP >KeNaroLymM BCTYNUTb
B 6pak Oblna npegocTaBneHa BO3MOXXHOCTb noaa-
BaTb 3asBfieHne Ha peructpauuto 6paka B 3AIC
Yyepes rocycnyri. Ho umgposnsaums CoBpeMeEHHOM
>KU3HWN BANSIET U HA MMYLLECTBEHHbIE OTHOLUEHUS
cynpyroB. Bo3MOXHOCTb co3aaTh CBOKO COBCTBEH-
HYIO «CTPaHU4YKy», a Takxxe CnocObHOCTb 3apaba-
TbiBaTb B MHTEPHETE NOSBUNCH CMYCTS AONTOe Bpe-
MSi Nocne BCTYMNEHUs B cuny [paXkaaHCKOro Ko-
nekca P® n CemenHoro kogekca PO.

BesycnosHO, MO mMepe HeO6XO0OUMOCTU 3a-
KOHOAATENbCTBO U3MEHSINIOCH 1 BBOOUINCH HOBbIE
HOPMbI, PErynupyowme BOSHUKLINE OTHOLUEHUS.
OpHako, faxxe HECMOTPS Ha TO, YTO 3a NocnegHee
BPEMSI MHOIMe MpOoLECcChl 6bin ONTUMN3NPOBAHbI
N NepeHeceHbl B OHNANH cpeny, COBPEMEHHbIE
NMYLLECTBEHHbIE CEMENHble OTHOLUEHWNSI NPO[OI-
XKaKT MeHsITbCSA. B yacTHOCTW, BO3HMKAIOT Crnopbl
no NoBoAdy HOBOro Buaa nUmyLlecTsa — 6,10roB, ak-
KayHTOB B cOLMasibHbIX CETSX, NPaB Ha pasMeLLEH-
HbI B HUX KOHTEHT, a Tak)Xe pa3fena cammnx akka-
YHTOB 1 [OXOQ0B OT HWUX, B TOM 4YUCIE N MexXay
cynpyramu (6bIBLUMMU Cynpyramm) npu pactopike-
HUM Bpaka. B Hayke cemMenHOro npaesa UHTEpPeC K
AaHHbIM BOMpPOCaM B HACTOSILLEEe BPEMS TOJIbKO
Ha4YnMHaeT NPOSABNATLCS, OCHOBHOE KOJIMYECTBO
Hay4HbIX Ny6nuKauuin B AaHHOW cdepe CBA3aHO C
npaBamMn Ha Pe3yNbTaTbl UHTENNEKTYyalbHOW Oesi-
TENbHOCTN, KOTOPbIE PEryNNPYyOTCA HOMamMKn Yac-
T IV NpaxkgaHckoro kogekca Poccuiickon depe-
pauumn, N Ha HOBble HeMaTepuasnbHble 06BHEKTbI
rpakgaHckmx npas [3], BKOYAA UHTENNEKTyalb-
Hble CUCTEMBI [5], B TO BPEMS KaK «HOBble» OObEK-
Tbl cnopa He Hawnm 60MbLOro OTKMKA Y YHYEHbIX.

OcHoBHasa 4yacTb

CornacHo gaHHbIM Global Digital 2023 no co-
CTOSIHUIO Ha Hadano gekabps 2023 roga B couu-
aNbHbIX CeTAX ObIN0 3aperncTpuposaHo 5,16 mnpg
nosb3oBaresien, YTo cocTaBnsieT 64,4% oT obLuein
YNCNEHHOCTUN HaceneHns mupa'. BoNbLNHCTBO UC-
NONb3YIOT couManbHble CETU Kak cnocob OTBeYb-

CS OT PYTUHbI, AN APYrMX aKKayHT — OOWH U3 Cro-
coboB 3apaboTtka. Ocobyro nonynapHOCTbL Habu-
parT Te «CTPaHUYKK», KOTOPble 3aperncTpmupoBa-
Hbl Ha OOHOrO U3 CYNpyroB, HO (hakTU4eCcKn Npu-
HagnexxaT obounm.

[ns Havana HeobxoaMMo OnpenenuTb NpaBo-
BYIO MPUPOAY akKayHTa 1 yCTaHOBWTb, YTO OH 13 Cebs
NPEOCTaBNSET. Takoe NOHATUE OTCYTCTBYET B 3aKO-
HopaTtenbcTBe Poccunckon depepauymmn. OgHako,
CYLLECTBYET HECKOJIbKO MOAXOA0B K OnpeaeneHuo
JaHHOro TepmmnHa B OoKTpuHe. Tak, E.E. KupcaHosa
ybexkaeHa, 4To «AKKayHT — 9TO y4YeTHas 3anucb
nonb3oBartens B MHHPOPMaLMOHHON CUCTEME, COaep-
Xawasi UoeHTUOUUMPYIOLLYIO U (MNN) KOHTaKTHYO
NHOPMaLMIO O HEM, a TaK>XKe A0MNOHUTENbHbIE OaH-
Hble, B 3aBUCMMOCTW OT CBOWCTB WUHOPMAaLIMOHHOW
CUCTEMbI 1 Lenen 0bpaboTkn gaHHbIX». VIHOW nog-
X0, OCHOBaH Ha pacCMOTPEHUN akKayHTa Yepes npu-
3MY VHTENNEKTyaslbHOM COBCTBEHHOCTU. Hanpumep,
E.C. KoTeHKO onpefenseT akkayHT COCTaBHbIM Mpo-
n3segeHnemM [uut. no: 2]. Hegoctatkom oboux nog-
XOOOB K TOSIKOBaHUIO SIBASIETCA OTCYTCTBUE yKasa-
HUS HA MPaXKOaHCKO-NPaBOBYO MPUPOLY akkayHTa U
OTCYTCTBME YHUBEPCanbHOro xapakrtepa. bonee
TOro, aKKayHT B CETU HENMb3s paccMaTpuBaTb U Kak
NHTENSIEKTYASIbHYIO CUCTEMY, MOCKOJIbKY OH He Mo-
nagaet nog eé cneundunyeckmne npusHakn. Ho n camm
NHTENNEKTYasbHbIE CUCTEMbI HE YPErynMpoBaHhbl 3a-
KOHOOATEIbCTBOM O MpaBax Ha pesynbTaTbl MHTEN-
JIEKTyasIbHOM AeaTenibHOCTY [5, ¢. 259-260].

Ha paHHOM aTane Takxe Heobxoaumo 006-
pPaTUTbCA K MHTENNEKTyaNbHOMY npaBy. Tak, uc-
XO4s1 U3 CUCTEMHOIO TonkosaHna cT. 1225 MK PO,
MOXXHO chenaTb BblBOL O TOM, YTO CaM akKayHT
HE MOXET OblTb PACCMOTPEH KaK OOBLEKT WHTES-
JIEKTyanbHOM COBCTBEHHOCTU, TaK KakK TakKoBbIMU
MOryT ObITb NPU3HAaHbI: OTAENbHbIE MaTepuanbl?.
Bonee Toro, MHorve 610repbl NOAy4YatloT AOXO4 OT
peknambl. CnegoBaTtenbHO, Npu3HaHne ux 6nora,
a MEHHO Bcex nybnukauuii B KavyecTBe 06bekTa
NHTENNEKTYaIbHOM COBCTBEHHOCTU, ByAeT He
TONIbKO HENpPaBWUSiIbHO, HO M HE3aKOHHO, TakK Kak
OyoyT HapyLleHbl NpaBa Apyrux cyObekToB.

Ona nooTBep>XOeHns1 TaKOW TOYKM 3PEHUS
Heobxoanmo obpaTtutbes K NpaBunam nosb3oBa-
HUs coumanbHom cetbto MHcTarpam®. Mcxogs m3

' CTtaTncTuka nHTepHeta u coucetell Ha 2023 rog — umdpbl 1 TpeHabl B Mupe n Poccun. — URL: https://www.web-canape.ru/
business/statistika-interneta-i-socsetej-na-2023-god-cifry-i-trendy-v-mire-i-v-rossii/ (aata obpaiueHuns: 04.12.2023).
2 pakpaHckuii kogeke Poccuiickoi ®egepauunn: Yactb YetBepTas oT 18.12.2006 r. Ne 230-P3 (peg. ot 13.06.2023, ¢ nam.

o1 14.12.2023) // Poccuinckas razeta. 2006. 22 gek.

8 CoupanbHasi ceTb KomnaHun Meta (nprsHaHa B Poccumn aKCTpeMucTkoi opraHnsauveid 21.03.2022 r.).
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YACTHO-NPABOBAA
(LIMBUINMNCTUYECKAA) HAYKA

aHanm3a rMosIoXXeHW, coaepXKaLmnxcs B YCnoBusix
NoNb30BaHWs1 OaHHbIM MPUIOXKEHNEM, MOXHO Bbl-
OENUTb Cnepyrowmne BaXKHbIE MOMOXKEHNSA: CaM aK-
KayHT He MPUHaZNEeXnUT KaXKAoMYy Nofb30BaTento
Ha npaBe cobcTBeHHOCTU. Bonee Toro, coobue-
CTBO BrpaBe B OAHOCTOPOHHEM MNOopsioKe OTKa-
3aTbCs UM He3aMeOITENbHO NPEeKPaTUTb NPeao-
CTaBNsATb CEPBUC MOSIHOCTLIO NN YacTU4HO'. AB-
TOp CUMTaET, YTO AaHHas MONUTMKAa crnpaBeasMBa
NOCKONbKY JIOAM, B TOM 4YMCEe CEMENHble napbl,
BNpaBe UCNOJIb30BaTb akKkayHT B faHHON couunalb-
HOWM CETU KakK UCTOYHMK OCHOBHOIO WA OOMOSHU-
TenbHOro goxopa. Ecnn takasa pesitensHocTb By-
OET HapyLaTb U NPOTUBOPEYNTL NONNTHKE Opra-
HU3auuKn, HanpUMep nponaraHga Hacunus n T.n., To
BNOJSIHE OOBLEKTMBHO ObiNio Obl 3aNpPeTUTb TakUM
nmuaM nonb3oBaTbCs CBOMM OJIOrOM.

CnepoBaTtenbHO, Npu3HaTb 65101 NN akKayHT
0OBEKTOM MPaXKOaHCKOro npaBa AoCTaTOYHO 3aT-
pyaHuTeNbHO. OQHAKO NPaBOBOWM PEXUM KOHTEH-
Ta, KOTOPbIN pa3MeLLaeTcsl Ha CTpaHuLax couu-
anbHbIX ceTen, ABNAeTcs 0O6bEKTOM aBTOPCKOrO
npaea. CTonT obpaTtntbcs K ctatee 1259 MK PO, B
KOTOPOW nepevncrieHbl 06beKTbl aBTOPCKUX MpaB.
B nyHkTe 1 paHee ynoMsiHyTOWN CTaTby pernameHTu-
poBaHO, 4YTO doTorpadunyeckne nNpon3BedeHus
SABNSAOTCA OOBEKTOM aBTOPCKOrO npaBa He3aBucu-
MO OT MX HasHa4eHusi 1 cnocoba BblpaXKeHNs.

Kak Mbl BUAWM OaHHble NPaBOOTHOLLEHUS
AOCTaTO4HO OCJIOXKHEHbI OTCYTCTBMEM MPaBOBOrO
perynmpoBaHusl, KOTOPOoe B MOJSIHOM Mepe MOr1o bl
YETKO pasrpaHnynTb BO3HUKaoLLME Npobernbl.

Ctont oTmMeTuTb, 4TO o 2020 roga oTCyT-
CcTBOBasja NpakTuka pasgena 6nora mexay cyn-
pyramn. OgHako, ceMelHble, UMYyLLECTBEHHbIE
NpaBOOTHOLLEHNSA, & UMEHHO pa3aen obLlero co-
BMECTHO Ha)XMTOro UMyLLECTBa, BbIWM HA HO-
Bbll YpOBeHb, kKorga B 2020 rogy cynpyru-6no-
repbl, Nnonyvyawwmne exxeMecs4Hblii 4OXOL4 OT
6M3Hec-akKkayHTa, pewnnn passectucb. B cBasn
C OTCYTCTBMEM KOHKPETHOW HOPMbI Hanmyne aaH-
HOro pakTa He MO3BOJINIO Cydy Hagnexxalinum
o6pa3oM paspelnTb BO3HUKLWWIA crop?. JaH-
HbIA CNOP OYEeHb UHTEPECEH, TaK KakK Mbl CTaHO-
BUMCSI CBUOETENSIMA BO3HMKHOBEHNS COBEpPLLEH-
HO HOBbIX BMAOB CEMENHO-NPaBOBbIX CMOPOB, Y

KOTOpPbIX HA COBPEMEHHOM 3Tarne OTCyTCTBYeT
3aKoHoOaTeNbHOE peryanpoBaHme N npakTuka
pPacCMOTPEHNA TakKnux CMopoB.

Cuntaem HeO6XOAMMBIM PACCMOTPETL NpPak-
TUKY 3apyBexXHbIX CTPaH Mo yperyampoBaHuto gaH-
HOro Bonpoca. Hanpumep, no3uuusa 3akoHopaTe-
nga wrata ®nopuabl NPegycMoTpen pasgefieHne
JINYHBIX aKKayHTOB 1 aKKayHTOB, CO3LaHHbIX B KOM-
Mepyeckux Lenax. VIHTepecHbIM NpencraBnseTcs
TOT (baKT, YTO NIMYHbIE aKKayHTbl HE noanexart
pasgeny, a KOMMep4Yeckue, HaobopoT, — noase-
XXUT TakoBomy. bonee Toro, Bo dnopuge pacnpo-
CTpaHeHa NpakTuKa 3akNioYeHUss MUPOBLIX Corfa-
LLEHWIN, 3aTparmBatoLLX BOMPOC O BKIIKOYEHUN aK-
KayHTOB B 00LLee MMYLLECTBO CYMnpyros.

Takum 06pasom, 3aKtoyeHe Takoro corna-
LWEHNA NPencTaBnsieTcs pasyMHbIM U yAO6HbIM
MEXaHN3MOM, KOTOPbIA B MNOCAEACTBUM O6nerynT
cymoy pasgen obLero nMyLLLeCTBa Cynpyros, Tak Kak
OTCYTCTBME COOTBETCTBYIOLLMX HOPM HE TOJIbKO
YCAOXXHUT NPOLIECC, HO U CYLLECTBEHHO YBEMNYNT
€ro no BPeMEHU, NOCKONbKY Cyabe Heobxoanmo
OyOeT caMOCToATESIbHO pa3obpaTbCs B NPaBOBOM
npupone Takoro o6bekTa; NOLANEXUT N OH pas-
neny; ecnn ga, To Kak.

CTtount obpatuTtb BHUMaHNE €eLle Ha OOHO
0eno, cesA3aHHOe C NpobnemMaTuKon gaHHoOW cTa-
TbU. HECKOSIBKO NET Hasapd couuanbHas cetun cyn-
pyroB-6norepoB «XOMEeHKW» NoNb30BanCb 60Jb-
LIOW nonynsapHOCTbo. Cynpyrn Benu COBMECTHYO
OeATenbHOCTb MO 3apaboTKy B CETU NOCPEnCTBOM
CO30aHNs eOuMHON CTPaHMYKKU Oas UX CemMbu, Ha
KOTOPOI OHW pasMeLlann peknamy, OoT KOTOPOM
nonyyanu goxod. OgHako, ceMenHas XXU3Hb He
cnoxkmnacb, XOMEHK/ Noganu 3asasfieHne Ha pas-
BOL, 1 COBMECTHbIN aKKayHT MpeKpaTui CBOE Cy-
LwecTtBoBaHMe. Kak 1 MHoOrne, oHU nocne passoga
CoCpenoTounIn CBOe BHUMAHWE Ha pasgene nmy-
wecTsa. Nockonbky Takas kareropus gen B Poc-
cun cnoxunacb OykBanbHO Mapy NneT Hasag, ne-
pen cyoamu BCTan, OeNCTBUTENbHO, NHTEPECHbIN
N CNOXHbIA BONPOC, OTBET Ha KOTOPLIA Ha AaH-
HbIn MOMEHT OTCcyTCTBYeT. K coxaneHuio, B CBO-
604HOM OOCTYrNe HEBO3MOXXHO HalTU PELUEHNS Cy-
0OB MO TakMM AefaMm, MMEKTCH TONbKO KOMMEH-
Tapun 3alUTHUKOB Takmx cynpyros B CMU.

"Ycnosus nons3osaHus. — URL: help.instargam.com/581066165581870/?helpref=uf_share. (nata o6patueruns: 06.12.2023).
2 Mo cBepeHVsIM CpeacTB MaccoBol MH(OPMaLMK, peLleHre JaHHOro Bonpoca ocTanock HemssecTHbIM. — URL: https://
www.pen-paper.ru/novosti/pressa-o-pen-i-paper/kommentarij-ekaterinyi-tyagaj-o-razdele-akkaunta-v-instagram-pri-razvode/

(nata obpaiterns: 13.12.2023).

2023 Ne 4



PRIVATE LAW
(CIVIL LAW) SCIENCE

BULLETIN OF LAW SCIENTIFIC AND PRACTICAL JOURNAL

CnenyeTt OoTMETUTL, YTO BOMPOC pasgena B
nopsiaKe CEMENHOro, a He MPaXkKOaHCKOrO 3aKOHO-
[aTenbCTBa akKayHTOB B COLMASIbHBIX CETHAX, KOTO-
pble COBMECTHO BENW COXUTENM, T.€. LA, KOTOPbIE
He 3aperucTpuposany bpak B nopsgke n. 1 ct. 10
CK P®', Hamn He paccmaTpmBaeTcsi, MOCKOJIbKY CO-
XKUTENLCTBO HE MOPOXAAEeT CEMENHO-MNPaBOBbIX
OTHOLLEHWI 1 B LESIOM HE BEYET FOPUANYECKMX MO-
CNencTBuiA, BKIKOYasa cepy NMYLLECTBEHHBLIX OTHO-
weHun coxutenen (n. 2 ct. 10 CK PP) [4, c. 406].

Mo MHeHVIO aBTOpa, Pas3fen akkayHTa B CO-
LanbHOM CEeTU C UCMOSIb30BaHNEM CYLLECTBYIOLLNX
HOPM B rpa>kKgaHCKOM 1 CEMENHOM 3aKOHOOATE b-
ctBe Poccuickon degepaunmn npencraBnseTcs
OYeHb 3aTpyAHUTENBHBIM, MOCKOSbKY C Kakom Obl
CTOPOHbI HE paccMaTpuBaTtb AaHHbIN O6BEKT cyq
CKOpee BCEro CTOJIKHETCHA C HEKOTOPbIMU TPYL-
HocTAMU. Tak, ecnn pacueHnBaTh 6510 Kak pesyib-
TaT MHTENEKTYaNbHOM AeATENIbHOCTU, TO Kak oue-
HWTb €ro ctoumocTb? bygeTt nn onpegenaTbecs
NOPSIAOK MOMb30BaHNA CTpaHuuen? Hy>kHo 6yaet
BbINa4ynBaTbh NPOLEHT OT Oyayllen peknambl?
QOueBnOHO, YTO HA OAHHOM 3Tane Pas3BUTUS TakmUX

Cnucok uyutupyemon nutepaTypbl

NPaBOOTHOLLEHUN BO3HMKAET GorbLUe BOMPOCOB,
4YeM OTBETOB, W OTCYTCTBME JOCTyMna K CyLLUEeCTBY-
tOLLIEN, NYCTb U He OBLLMPHON CyAeBHON NpakTuKe
TakxXe 3aTpygHseT NoHUMaHme NopgxonosB K pas-
peLLeHnto [aHHOro Bonpoca.

3aknto4yeHne

Cuntaem HeobxoaMMbIM OTMETUTb, YTO OeW-
CTBUTENBHO B HbIHELLHNX peanusx CemeliHble npa-
BOOTHOLLIEHMS1 MPMOBPETAOT HOBYIO (DOPMY 3a CYET
uncbposmsaumn. CnegoBaTenbHO, C KaXKObIM FO4OM
BO3pacTaeT HeO6XOOMMOCTb YCOBEPLLEHCTBOBAHNS
CEMENHOro 3aKoHOAATENbCTBA B YaCTU MMYLLECTBEH-
HbIX OTHOLLEHWI B CUIY TOMO, YTO K HEKOTOPLIM Cro-
pam, HanpuMmep, K pasgeny 6nora B counanbHbIX ce-
TSX, NPUMEHEHNE «OBbIYHOrO» NOAXoQa K pasgeny
nmyLLecTBa ObIBLUMX CYMpYroB HEBO3MOXXHO B CUMy
cneumdmkn LmdpoBsbIx Maowanok. B uenom, Ha Ha-
YaJIbHOM 3Tarne MOXHO 6bIf10 6bl 0BPATUTLCSA K NMPaK-
Tvke CLLA n 3akntodaTe COOTBETCTBYHOLLME COrna-
LLIEHNS MeXay Cyrnpyramy, KOTopble Moay4atoT npu-
OblNlb OT akKayHTa, MNoKa OTCYTCTBYET 3aKOHOLa-
TENBCTBO A5 TaKUX MPaBOOTHOLLEHWIA.

. Kproykosa A.[. MNpasosas npupoga INSTAGRAM-AKKAYHTA n npobnema pasgena gaHHoro «iMmy-
wectea» / A.L. Kptoukosa // Bonpockl poccuiickoi toctuummn. 2021. Ne 14. C. 233-241. EDN OWSXMR.
. lNbsHkoBa A.®. Pasgen obuiero nuyliectsa cynpyros B Poccuiickon depepauyn: cnopHble BOMPO-
Cbl Teopun, 3akoHogaTenscTea 1 npasonpumeHeHus / A.®. lMNMeaHkosa, T.B. LUepwens // Ex jure.
2023. Ne 3. C. 145-167. DOI 10.17072/2619-0648-2023-3-145-167. EDN MXXCTC.

. Poxxkosa M.A. HematepuranbHble 06beKTbl MPaXKaaHCKUX Mpas: HekoTopble obume sonpock! / M.A. Pox-
koBa // XKypHan Cyga no nHtennektyanbHsiM npasam. 2022. Ne 3(37). C. 78-90. EDN WULXKW.

. Cnienko T".E. MNpasoBble npobnembl aktndeckoro 6paka / .E. Cnenko, KO.H. Ctpaxesuy // HacTtHoe
npaso: MNpobnembl 1 TeHaeHUUn passutusa: Matepuansl MexxayHapoaHOW Hay4YHO-MPaKTUYECKON KOH-
dhepeHuun / otB. pen. B.B. JonnHckas, H.MM. 3ankun; Cepusa «bubnnoteka >KypHanoB «3akKOHHOCTb»,
«YronoBHOE Npaso», «Linemnmuct»». M.: AHO «KOpugnyeckre nporpammel», 2009. C. 403-406. EDN XUAZJR.
. Cnenko I.E. NHTennekTyasnbHble NpaBa Ha WUHTENNEKTyasNbHble CUCTEMbI: BOMPOCHI BO3HUKHOBEHUS U
3awmtsl / I.E. Cnenko, KO.H. Ctpaxesuny // XV Bcepoccuinckasa HayudHas KoHepeHuns «Henpokomnb-
loTepbl 1 UX MPUMEHeHMEe». Teaunckl goknagos. M.: ®'EQY BO MITIMY, 2017. C. 259-261. EDN YHIRDZ.
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NMPOBJIEMA OTBETCTBEHHOCTW
B CJIYYAE NMPUMUNHEHNSA BPEOA
TENEMEAUWLUUNHCKUMU
TEXHOJIOI'NSiMU

THE PROBLEM OF LIABILITY
IN CASE OF HARM CAUSED
BY TELEMEDICINE TECHNOLOGIES

AHHOTALUUSA

AKTyanbHOCTb Hay4HOW cTaTby 060CHOBaHa HEOOCTATOYHONM paspa-
60TaHHOCTbIO paccMaTpMBaeMbIX TEXHONOMIA.

B ctatbe npepcrtaBneH aHanu3 TenemeauuMHCKUX TEXHONOruiA B pas-
NMYHBIX chepax nposineHus. NposeaeHo nccnegoBaHne B3anMopen-
CTBMS rpaXxaaH 1 Bpaven-cneunanmcToB nNpu noMoLm TenemMeamumHe-
KX TexXHonoruni. B ctatbe paccMOTPEeHbl OCHOBHbIE MPEenMyLLeCTBa U
He[oCTaTKN AaHHOrO BMAA MHHOBALMOHHbBIX TEXHOOMNIA.

Ctatbs 4EMOHCTPMPYET HEOOXOANMOCTb BHECEHMSA B 3aKOHOAATEb-
CTBO U3MEHEHWI N HOBOBBELEHWI, CBA3AHHbIX C TeNeMeanUMHCKIMN
TEXHONOrNSAMUN, YTO MO3BOSINT pacLuMpuTb cdepy NpaBoBOro perynu-
pOBaHMs OAHHOro BMAa OTHOLUEHWA.

Krnto4yeBble cnoBa: TeneMeanuyHCKne TEXHOOMN, OHMANH-KOHCYS1b-
Taumu, Bpay-crneumanucT, NaumeHT, NPaBoBOe PeryampoBaHme, okasa-
HMEe MOMOLLUY, OTBETCTBEHHOCTb.

ABSTRACT

The relevance of the scientific article is justified by the insufficient
development of the technologies under consideration.

The article presents an analysis of telemedicine technologies in various
areas of manifestation. A study was conducted of the interaction between
citizens and medical specialists using telemedicine technologies. The
article discusses the main advantages and disadvantages of this type of
innovative technology.

The article demonstrates the need to introduce changes and innovations
into legislation related to telemedicine technologies, which will expand
the scope of legal regulation of this type of relationship.

Keywords: telemedicine technologies, online consultations, specialist
doctor, patient, legal regulation, assistance, responsibility.
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BeBepeHne

C pasButmem obuiecTBa NnosiBNSAETCS BCE
6onblUe NPUCTOCOBNEHNA, KOTOPbIE MO3BONSAOT
YyNPOCTUTb XXU3Hb 4YenoBeyecTsa. TexHonornm pas-
BMBAIOTCSA MPaKTUYECKN BO BCEX Cepax >XU3HU
obuwectea. OgHOM N3 gaHHbIX cdep ABNSAETCS Me-
anunHa. B coBpeMeHHOM Mupe YenoBek TpaTuT
BCE MeHbLUE CU U BPpeMeHW, npuberasi K MoMOoLL
NHHOBAUMOHHbIX TEXHONOMNIA. AKTYanbHOCTb AaH-
HoW paboTbl 06ycnoBfeHa TeM, YTO B Hay4YHOW Nn-
TepaType OTCYTCTBYET AeTaNlbHOE PacCMOTPeEHME
1 NOAPOGHbIN aHaNM3 HaCTyNIeHNst OTBETCTBEHHO-
CTV B Clly4ae NpUYMHEHMS Bpeaa TenemeanumHC-
KUMU TexHonornamu [6, c. 1-2]. B 60nbLUNHCTBE Ha-
YYHbIX TPYAOB NOAHUMAETCHA BOMNPOC O BMAax OKa-
3aHusA TeneMeguUUHCKNX yCnyr, nprucnocobneHu-
X 1 BMAAX aHHbIX WHHOBaUW, OAHaKO He pac-
CMOTPEHbI NMOCNEACTBUSA NMPYMEHEHUSA Tenemeaun-
UWHbl. B paHHom ctatbe 0cob60€e BHUMaHWNE yaens-
eTCA VIMEHHO MOCNEACTBUSM, a Takxe npegnara-
IOTCSA acnekTbl, KOTOpPble HEOOXOOMMO BHECTU B
3aKoHO[ATeNbCTBO C LENbio yay4lleHns addek-
TMBHOCTM MPaBOBOr0 PEeryimpoBaHns OTHOLUEHWN
B chepe TenemeanumMHCKUX TEXHONOTUIA.

OcHoBHOe uccnepoBaHue

B KpynHbIX ropogax AaHHOe siBfeHue Hau-
6onee pacnpoCTpaHeHo, BeOb Y XXUTenen merano-
IMCOB JaNieko He Bcerga ecTb cBO60OHOE BpeEMS,
4YTO6bI 3aHMMAaTbLCSA CBOUM 30PO0OBLEM 1 NOCELAaTb
pPasnnMyHOro pofa neyvebHble yydpexaeHus. Vimen-
HO NO3TOMY B A@HHbI MOMEHT BPEMEHN CYLLIECTBY-
€T BbIX04, U3 OAHHOW CuUTyauun, KOTOPbIA NO3BO-
nsieT chopMMpoBaTb CBA3b MEXAY Bpayom 1 na-
umeHTom. TenemegnuMHCKNE TEXHOMOMM Crnocob-
CTBYIOT OBLLEHMIO B PEXMME OHMaiH [6, c. 6-7]. MNMa-
LMEHT MOXXET CBsI3blBaTbCsl CO CBOMM JieHallimm
BPa4YoOM M KOHCYNbTUpPOBaTbCs NGO y3HaBaTb pe-
3ynbTaTbl NPOMAEHHbIX aHANMN30B, a TakKe TEXHO-
Nornn NO3BONSIOT YBUAETb ONpPeneNeHHble CHUM-
K/ aHanm3oB (K NpuMepy, PEHTITEHOBCKMI CHUMOK)
[5, c. 8-10]. CTONUT OTMETUTb, YTO AaHHbIN BUL, TEX-
HONOrni HanboJsiee pPacnpPoCTPaHeEH cpenun NoXKn-
NbIX FPaXkAaH, KOTopble Yallle BCEero He MOryT ca-
MOCTOSATENbHO gobpartbes 4o Gnuxanwero ne-
4ebHoro yypexgeHusi. MoMumMo BbILLEYNOMSAHYTO-
ro, TEXHONOrMN TakXXe NOo3BOSSAI0T BpadaM yaaneH-
HO obLwaTtbcs opyr ¢ gpyrom. B npumep MOXXHO
NnpuBECTU OTOANeHHble CeflbCKUe MeCTHOoCTU. B
clly4ae HexBaTKM OrbiTa Bpay TakXe MOXXET CBS-
3aTbCs ¢ 6onee KBanUUUUPOBaHHbLIM crneunanun-
CTOM 1 06paTUTLCA K HEMY 32 MOMOLLbIO.

B mapTe 2020 roga B Poccun nnaHMpoBanoch
BHECTW MOMPaBKN B 3aKOH O TenemeguuuHe, B CO-
OTBETCTBMM C KOTOPbIMM Bpayn CMOryT HasHa4aTb
Jle4eHne N CTaBUTb AMarHo3bl B ANCTaHLUUOHHOM
nopsigke. OgHaKo AaHHble NonpaBku He ObL Npu-
HATbI, NPOTMB HKX BbICTyNuN MuH3gpas [1, c. 8-9].
CTtouT npoaHanusnpoBaTb BO3MOXXHbIe mocnen-
CTBUSI B Clly4ae NPUHATUS AaHHbIX M3MeHeHui. Bo-
nepBbIX, B KAKOM MOpPSOKE OTCNeXnBanocb Obl CO-
CTOsIHME naumeHTa? Ha gaHHbIi MOMEHT, TEXHOMO-
MK, NO3BONSIOLWNE KOHTPONMPOBATb COCTOSAHNE
naureHTa B PeXXNMe OHMIalH B Cllydae pasnnyHbIX
6onesHein, He paspaboTaHbl. Bo-BTOPbIX, MOTyT
ObITb HE Y4TeHbl OnpenenieHHble OCOBEHHOCTU CO-
CTOSHMA MaumeHTa, KOTOpble He CMOryT 3aduKcu-
poBaTb MHHOBaLMOHHbIE pa3paboTku. K npumepy,
y 4enoBeka MOXET HE3HAYUTENIbHO U3MEHUTLCH
LBET KOXW, Fna3 n gpyrux Yacten tena. ['ge rapatx-
TUW TOrO, YTO CHUMOK OMPeneneHHoro ragxeta
nepenacTt B TOYHOCTU M3MEHMBLUNIACS LBET YacTu
Tena? Vcxops M3 AaHHOM cuTyauuu, Bpady MOXeT
Ha3HauMTb HE NOOXOMsLLEee IeKapCTBO MO0 NocTa-
BUTb OLUMBOYHbIN anarHos [6, c. 4-5].

TenemegnumHa akTUBHO NMPUMEHSIETCS B NCU-
xoTepanun. ITO NoApasyMeBaEeT, YTO cneunanncT
CBSI3bIBAETCS C MaUWEHTOM MO BUOEOCBA3N U MNPO-
BOOUT Ceccumn OHNarH. 30ecb NPUCYTCTBYET CXO-
Xas npobnema. B BonbLUMHCTBE ClyYaeB npu Be-
OeHUn guanora no Bugeocssasn cobeceqHuka Bua-
HO He MONHOCTLIO, a Nk o nosica. OTcoga cne-
OyeT BOMPOC, Kak Bpay CMOXET 3aMeTUTb onpene-
JIEHHbIe HEPBHbIE TVKM MauueHTa (gepraHme Horv Unn
apyrue ocobeHHocTn)? COOTBETCTBEHHO, NMCUXOTE-
paneBT He CMOXET B NOJSIHOM 06bemMe OLUEHUTb Mo-
BEOEHNE N COCTOsIHNE CBOEro naumeHTa. Kak cneg-
CTBUe, NMosIBUTCSA OWMOOYHOE npencTaBneHne o
COCTOSIHUM 300PO0BbA MauMeHTa, KOTOPOE MOXXET
NMPUBECTN K HEMOMpaBVMbIM MOCNEACTBUSIM.

Henb3s He obpaTuTb BHUMaHWE Ha Takoe
ABNEHNE KaK Xakepckue ataku. CnegyeTt npencra-
BUTb CUTyaLMIO, MPU KOTOPOW NauneHT MOXKET CBSI-
3aTbCHA CO CBOVM BpPaYoOM ASi KOHCYNbTauuu nim
n3MeHeHus nederHnsi. OgHaKo C HUM CBSDKETCS He
Nlevalumii BpaY, a MOLLUEHHMK, KOTOPbI B Ka4eCcTBe
PO3bIrpbilLa NOCTaBUT HEBEPHbIN AMarHo3 1 Ha3Ha-
YuT He nopxopsilee nedveHne. CTpawHoO npegcrta-
BUTb, K KaKUM MOCNEACTBUSIM MOXXET NMPUBECTU
OaHHbIn cnyyan. Ewe ogHon npobnemMon MoxxeT
cTaTb yTeyka KOHUaeHUManbHbIX SaHHble nauu-
E€HTOB NPW XaKepCKoWn aTtake.

B cuny TOro, 4to faHHble UHHOBALMOHHbIE
TEXHONOMN HaxoOsaTCsl Ha cTagun pPasBUTUS, Ha-

10
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CeNleHne HepoCTaTo4HO OCBEAOMJIEHO O Cylle-
CTBOBaHUN TefieMeguLMHbl, TaK Kak OTCYTCTBYET
OOCTOBEPHbIA UCTOYHUK MHOPMAaLMK, B KOTOPOM
MO>XXHO Y3HaTb, KakuM CnocoboM N B KaKOM Yyu-
pexXaeHnnm MOXXHO BOCMOb30BaTbCA Tenemenu-
LUHCKMMU yenyramn [4, c. 5-7]. Takxke y4dpexne-
HUKA, NpefocTasnsowme, NCNOoNb3yoLWNe Teneme-
OVUMHCKME TEXHONOMMKW, HEQOCTATOYHO pacnpoc-
TPaHeHbl B CTpaHe.

Henb3s He 06paTuTb BHMMaHWE Ha TO, YTO
TEPMUHY «TeneMeuLHa» He 4aHO TOYHOro ornpe-
JeneHuns, a 3Ha4nT, K JaHHOMY TePMUHY MOXXHO
OTHECTN OOBOJIbHO OOBbEMHbIN KOMIMIEKC WHHOBA-
umoHHbIX cpefncts [1, ¢. 11-13]. Micxogsa 13 atoro,
BeOyTCS JoJIrve crnopbl Y NOSABASAIOTCA TPYAHOCTU
B NPaBOBOM pPErynMpoBaHu OTHOLLEHWIA, CBA3aH-
HbIX C TENEMEANLNHCKUMUN TEXHOOMMUSIMIA.

[MoCKoNbKy TeneMeouumMHCKNE yCiyru OTHO-
CUTENbHO HEAABHO CTaNN BHEAPATLCS B 0OLLECTBO,
He npoBefeHbl NoAPO6HbIE UCCNeAOBaHNSA, KOTO-
pble cobpann 6bl B NOMHOM 06beMe BECb OMbIT
NCMNONb30BaHNs 1 NPUMEHEHNS OaHHOrO BMaa Me-
OVNUMHCKUX MHHOBaUM. BonbLMHCTBO HaceneHus
OTCTPaHATCA OT TeSIeMeauUVHbl B CUIy pasfiny-
HbIX (PaKTOPOB: BO3pacT, HaUMOHaIbHOCTb, penu-
rMo3Hble ybexaeHusa v 1.4. Opyrumm cnosamu, B
OaHHOM Cryyae CyLeCTBEeHHasi posib NPUHAONEXUT
coumnansHomy hakTopy. Ewe ogHon npu4nHoOn sB-
nseTca 6043Hb YTeYKN KOHUOEHUMANbHbIX AaH-
HbIX. Henb3sa He OTMETUTbL TakXKe HeQOCTAaTOYHOCTb
3HaHWI Bpayen n naumeHToB B o6nacTn MHHOBA-
LIMOHHbIX TexHonoruin. CooTBETCTBEHHO, Npeana-
raeTcs opraHW30BaTb OMPEAESEHHYIO NOOrOTOBKY
0N CreumanmcToB N HaceneHnsa B cdepe ncnosb-
30BaHUSA N NPUMEHEHNS TenemeguLUmHbI.

Danee cnepnyet 3aTpOHYTb BOMNPOC NpaBoBO-
ro PerynMpoBaHNs OTHOLUEHWUA, CBA3AHHbIX C Te-
nemeguumHoOn. Ha gaHHbIM MOMEHT, BOMPOCSHI, 3aT-
parmsarolime okazaHne MeguUMHCKOM NoMoLLn C
NPUMEHEHNEM TENEMEONLIMHCKNX YCIYT, 3aKpene-
Hbl B 3aKOHOOATENbCTBE Ha heaepasbHOM U pe-
rMOHaNbHOM YPOBHSX [6, ¢. 3-4]. K npumepy, cTa-
Tbst 36.2. ®epepansHoro 3akoHa Ne 323-03, Pac-
nopsi>xeHnem MuHUCTepCTBa 34pPaBOOXPAHEHUS
Mockosckon obnactn ot 19 maa 2020 r. Ne 53-P
yTBEPXKAEH opsagok opraHusaumm 1 okasaHus
MEANLNHCKOWM MOMOLLM C NPUMEHEHVEM TENEMeON-
LMHCKMX TexHonoruii'. OgHako 60NbLUMHCTBO HOP-

MaTVBHbIX aKTOB PErynpyroT MMEHHO npoueaypy
NPUMEHEHNST AaHHbIX TEXHONOrMi. B HUX onpege-
NAOTCS NOPSAO0K, cny4van, cnocobbl OKasaHus Te-
neMeguunHCKuX ycnyr2. B gaHHbIX HOPMaTUBHbIX
aKkTax He onpegeneHbl CyObeKTbl OTHOLLEHWI, CBS-
3aHHbIX C OKa3aHWeM MeLVULMUHCKOW MOMOLLKM C 1C-
nosib30BaHMEM TenemeguunHcknx ycnyr. Ecnn He
onpepeneHbl CyObeKTbl, CneaoBaTeflbHO, He 3aK-
pensieHa OTBETCTBEHHOCTb CTOPOH, YTO eLlle pas
[OKa3blBaeT HEAOCTAaTOYHOCTb pa3paboTkn faH-
HOro BMAa OKasaHusi MeauLMHCKON MOMOLLMA.

MpoaHanuanpoBaB HOPMaTUBHbIE aKTbl, Ka-
caroLmecs perynmpoBaHns OTHOLLEHWI, CBA3AHHbIX
C TenemeauumHoON, cnegyet OTMETUTb, YTO AaHHbIE
YyCNyrn He npegycMaTpuBatoT NOCTAHOBKY AnarHo-
3a 6e3 04YHOro MNoceLLeHns Ie4ebHoro yypexae-
HWUS, XOTb N NPSIMOrO OrpaHNYeHns B 3aKOHOAa-
TenbcTBe He Habnogaetcs. OgHako Bpay UMeeT
npaBo BHOCUTb M3MEHEHNS B SlIeHeHMe NauneHTa, a
TakXXe BbINUCbIBaTb PELENT Ha onpeaeneHHble
NekapcTBa B 3/1IEKTPOHHOM BuAe [5, ¢. 8-10].

CnepnyeT nepenTtn K npenmyLLecTsam Tesne-
MEANLNHCKOro okadaHus ycnyr. 3akoHogartenb
nogpasymeBaeT, 4YTO B OyayLlem TenemeaunumHc-
Kue TexHonorum 6ypyTt Hanbonee pacnpocTpaHe-
Hbl B OTAANEHHbIX TEPPUTOPUSX CTPaHbl, TO eCTb
Tam, rae okasaHne MeguuUMHCKON NOMOLM 3aTpya-
HUTeNbHO. [laHHOe MHEeHWe 3akoHoAaTensi No3Bo-
NSeT caenatb BbiIBOL, YTO nauyveHTam, Hy>xaaro-
LLMMCS B MEONLIMHCKOWN NOMOLLN, HE NPUAETCS Mo-
KngaTb TEPPUTOPUID CBOErO MPOXXMBAHUSA, YTO
MOXXET 3aHSATb MHOMO BPEMEHU N ObiTb AOBOJSIBHO
3aTpaTHbIM YA0BOJIbCTBMEM.

CtonTt 06paTnTb BHMMaHMe Ha TO, YTO OKa-
3aHune NoOMOoLLM C NPUMEHEHNEM TeNeEMEOULMHCKINX
TEXHOMOrNN pebeHKy-nauneHTy cTano MUCnosb3o-
BaTbCSA OTHOCUTENbHO HepaBHo. CyLiecTByHOT On-
peneneHHble TpeboBaHus B JaHHOW npouenype, a
nMeHHo [1, c. 12-15]:

1. MNMpwn ncnonb3oBaHun TenemeanumHbl B
NPUOPUTETE HaxXo[ATCS UHTEPECHI, NOTPEBHOCTY
n 6e3onacHoCTb pebeHka.

2. Ecnn pebeHok He gocTur Bo3pacTa 15 ner,
TO Ha KOHCYyNbTauMn LOMMKEH NPUCYTCTBOBATb 3a-
KOHHbI NpeacTaBuTeNlb B 06513aTeNbHOM NopsiaKe.

3. Ecnun okasbiBaeTcs NOMOLLb HECOBEPLUEH-
HOMeTHeMy cTaplue 15 neT, To NPUCYTCTBUE 3aKOH-
HOro nNpepcTaBuTens He TpebyeTcs, ogHaKo AOon-

' @epeparnbHbIil 3aKoH «O6 0CHOBax oxpaHbl 300poBbst rpaxkaaH B Poccuiickoin Pepepauym» ot 21.11.2011 Ne 323-D3.
2 PacnopsixeHne MuHucTepcTea 3apaBooxpaHeHnst Mockosckoi o6nactu ot 19.05.2020 Ne 53-P «O6 yTepxxaeHun MNopsa-
Ka opraHn3aummn okasaHns MeguLMHCKON MOMOLLM C MPUMEHEHMNEM TENEMEQNLNHCKNX TEXHONMOrMN B MOCKOBCKOI 06nacTu».
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>KHbl MPUCYTCTBOBAaTL CBEAEHNSI O 3aKOHHOM npeg-
CTaBuUTesNle, KOTOPbIE MO3BOJISIT CBA3aTbCS C HUM
npu HeoObXOAMMOCTH.

YTO KacaeTcsl NCUXMaTPUYECKOW NOMOLLM, O
KOTOPOM YyNOMMHANOCh Bbille, TO 30eCb HEKOTO-
pble MHble TpeboBaHu4 [2, ¢. 3-4]:

1. Mpn KOHCYNbTUPOBaAHUN NauMeHTa OOJK-
Ha 6bITb 3aA0KYMEHTPOBaHa nHdopmaums o ak-
TUYECKOM MECTe HaxOXXAeHusi nauuneHTa BO Bpe-
MSi ero 06paLLeHNs K KOHCY/IbTaHTy 3a MOMOLLBHO.

2. Ecnm KoHcynbTaumsa npu nomowm teneme-
OMUMHBI MPOBOAMTCS C NauUMEeHTOM, KOTOpbI OOC-
Tur 15-neTHero Bo3pacTa, TO Bpay-KOHCYLTaHT 005-
3aH BHECTW CBEOEHUSI O 3aKOHHOM MpeacTaBuTene
nauyeHTa ans YpessBblvaiHoOro obpalLeHnst K Hemy 1
OLIEHKE XapakTepa OrMacHOCTU Ofisi naumeHTa.

cxops n3 BbileynoMsiHyToro, cnegyet Bon-
poc: «<Ecnn MmeguuMHCKas NOMOLLB C UCMOJb30Ba-
HUEM TenemeaunUMHCKNX MHHOBAaLMA OKa3blBaeTCst
COBEPLUEHHONETHEMY MaUMEHTY, TO HA KOM bypneT
OTBETCTBEHHOCTb B Clly4ae NMPUYMHEHNsT emMy Bpe-
Aa Npu NpoBefeHNN KOHCyNbTaummn?» 34ech B Ka-
4YeCTBE CYLLECTBEHHbIX (DAKTOPOB HY>KHO OTMETUTb
HU3KYIO KBanudurkaumo Bpava, OkasblBaloLero
NOMOLLIb, KOTOpAasi NpuBesa K HeraTuBHbIM NMocnen-
CTBUSIM, @ TaKXX€ HeOoCTaTOYHOCTb paspaboTku
OAHHbIX TEXHONOIMNI, B KOTOPbIX MOF MPOU30NTN
cbon nnn gpyras owmbka. COOTBETCTBEHHO, BO
BTOPOM Cly4vae npegnaraetcs BO3N0OXUTb OTBET-
CTBEHHOCTb Ha CneunanMcToB, 3aHUMaoLWMXCS
pasBUTUEM AaHHbIX TEXHOMOMMIA, MOCKOSbKY OHU
OOJKHbI OblM NPeaBUAETb BCE CYLLECTBEHHbIE
HedoCTaTKW, KOTOPble MOMN MOBJeYb OMnacHbIe
nocnegcteus. danee cnegyet npoaHanM3anpoBaTtb
CUTYyaumio, YNOMSIHYTYHO BO BTOPOM MYyHKTE AAaHHO-
ro absaua. PaccmoTpum cnegytownin cnyyan: «Mpu
NPOBEAEHNN MEANLMNHCKOW KOHCYNbTauMM OHMamH
y pebeHKa C NCUXMYECKUM pPacCTPOMCTBOM HeO-
XXngaHHo 060CTpUACSA NPUCTYN, NP KOTOPOM OH
Ha4an HaHOCUTb cebe TeNleCHble MOBPEXAEHMSI».
Tak Kak Bpa4y KOHTaKTUpPyeT C pebeHKoM npu no-
MOLLUM TeNneMeauLWHCKMX TEXHONOMn, TO OH 06s-
3aH 3HaTb, Kakue OecTBUA CneayeT NPeanpuHATb
B A@HHOW CMTyauun, OAHAKO B HALLEM Clly4ae Y Hero
€CTb OOVH BapuaHT — BO3OeNCTBOBaTb Ha NauneH-
Ta TOJIbKO C NMOMOLLLIO CroB. Ecnv Bpayy He ypac-
TCA NOMo4b pebeHKy, TO onupasicb Ha TpeboBa-
HWS, YKa3aHHble B NyHKTe 2 HacToswero absaua,
Bpa4y 06s3aH 06paTUTLCA K 3aKOHHOMY MpeacTa-
BUTENID. 30ecb 0bpasyeTcsa OBOsSiKasa cuTyauus, a
WMEHHO — KTO MOHECET OTBETCTBEHHOCTb B AaH-
HOM cny4yae? Bpay, KOTOpbIN OKasasncs He B cu-

Jlax okasaTb NOMOLLb PebeHKy 1M pogutesb, KO-
TOPbIA NOCNe YBEAOMSIEHNSA Bpa4a O COCTOSAHUN
pebeHKa He cymMen NPeanpuHAaTbL COOTBETCTBYHO-
Wnx gencTeuin? B nepBoM criydae OeincTeus Bpa-
Ya MOXKHO paccmaTpuBaTtb Kak 6e3gencrteune, no-
CKOJIbKY B CuUily CBOel KBanupurkaumm oH obssaH
Obl1 OKasaTb HEOOBXOOMMYIO MEAULUMHCKYIO MO-
MOLLb pebeHKy, 04HaKO B CUMY UCMOJb30BaHUS
TeneMeguLMHCKNX TEXHOOMIA eMy 3TOro caenatb
He yaanocb. Bo BTOpoM cniydae pogutesib, 3Has O
nofo6HbIX NpUcTynax pebeHka 13-3a NCUXNYecKo-
ro paccTponCTBa, AO/MKEH OblN 3HATb, Kak MOMO4b
emy B nogobHoM cuTyaummn, OgHaKo 3aKOHHbIN
npeacTaBuUTeNb HE SIBNSIETCA BpPadoM B LaHHOWN
oTpacnn MeguuUUHbl, HA HEM HE NEXXUT 0bsi3aHHO-
CTW oKasaTb MegUUMHCKYt0 nomMolb. cxoas ns
3TOro, B AaHHOW CUTYyaLn MOXXHO NPEeAnoSIoXUTb,
YTO OTBETCTBEHHOCTb MOHECET BPaY-KOHCYbTaHT.
XOTb 1 BbIWENPUBEAEHHAA CUTyaunsa SBNs-
€TCcs abCTPaKTHOWM, HENMb3S UCKM4YaTb TOro, 4YTo
TenemeguUMHCKNE TEXHONOMMMU CTPEMATCS K MOJ-
HOMY OXBaTy B3aMMOLENCTBUSA Bpaya 1 naymneHTa.
PaspaboTka gaHHbIX WHHOBaLM HanpasfleHa Ha
TO, 4YTOObl 0b6ecneynTb oKaszaHne MeguuUHCKON
NMOMOLLUM C NPUMEHEHNEM TENEMEONUNHCKNX TeX-
HONOrni BCEM NauueHTam, He3aBMUCUMO OT BMAa UX
3abonesaHuin. VimeHHO noaTomy B Gyayliem AaH-
Has cuTyaums MOXXET OblTb BMOSHE peasbHa.
CylecTByeT onpeneneHHasa MeTo4oorus,
KOoTOpas 3anpeliaeT NpoBOAUTbL KOHCYNbTaLMO
C naumeHTamu, y KOTOpbIX HabnogaeTcs ocTpoe
MeOVLMHCKOE PacCTPONCTBO MM CynuupoHoe no-
BegeHue. [1nsg npoBegeHus Takmx KOHCYNbTauui
pebeHKy cHayana HeobXxoaMMO MPONTU NeYeHne
B COOTBETCTBYOLLEM YyupexaeHun. Ecnn npu oka-
3aHUM MeULUMHCKOWM NMOMOLLUM C UCMNONb30BaHNEM
TenemeamumMHbl BbIACHUTCS!, YTO NauMeHT cTpada-
€T OCTPbIM NCUXNYECKUM PACCTPONCTBOM UKN Y
Hero HabngaeTcs cyuuymgHoe nosegeHune, To
Bpay-KOHCYJSIbTaHT 0653aH BbI3BaTb CKOPYK Me-
ONUVHCKYIO MOMOLLb Ha (hakTMYecKoe MecTo Ha-
XOXXAeHns nauneHTa. daHHble TpeboBaHus peasb-
Hbl, OOHaKO 34eCb TOXe MPUCYTCTBYET onpeae-
NleHHas onacHOCTb. Bpay gomkeH HanTn HeobXxo-
OUMble CBEOEHUSI O MECTE HaxOXXOEeHUS nauueH-
Ta, YBEOOMUTb CKOPYIO MEOULMHCKYK NMOMOLLb 1
OCYLLECTBUTb MHblE OENCTBUSA B LIENSX OKasaHud
nomMoLun nauueHTy. B cnyyae npuynHeHus spepa
nauueHTy, KTO NOHeceT OTBETCTBEHHOCTbL: Bpauy-
KOHCYNbTaHT, NPEeAnpUHUMaBLLNIA onpegefieHHbIe
DEencTBus, KOTOpble OH 0653aH BbIMNOMHATL B MNO-
OOOHbIX CUTyaUusxX WAW COTPYOHUKN CKOPOWN Me-
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OULMHCKOM NMOMOLLM, HE CyMEBLUME OKasaTb Me-
ONLMHCKYHO MOMOLLb nauneHTy? [aHHbIi BOMpoc
He yperynupoBaH B 3akoHopgatenbcTee. Cnepyet
npoaHanM3npoBaTb 3TOT clyyan. Bpay-ncmuxoTe-
panesT, obnagaroLmii COOTBETCTBYIOLLEN KBanu-
dukaumen, obs3aH 3HaTb, KakK NOMOYb MauUneHTy
npu TakoOM PacCTPONCTBE, OOHAKO TeNeMeanLnH-
CKMe TEXHOIOMM CO30al0T NPEnATCTBME AN OKa-
3aHnsa MeguLUMHCKOM nomowin. Mbl cuntaem, 4To
cnepyeT yCOBEPLUEHCTBOBATb TeNeMeauunHCKne
TEXHOMOMMN N NPOBOANTL CreunanbHy Noaro-
TOBKY Bpada-cneunanncra, 4Tobbl co3gatb BOS3-
MO>XHOCTb 3KCTPEHHOIO OKas3aHusi MeguLMHCKON
NOMOLLUN C NPUMEHEHNEM NHHOBALMIA B BbilLEyKa-
3aHHOM Cry4ae.

3aknto4yeHune

B 3akntoveHne cnepyeT ckasaTb, YTO Ha AaH-
Hbli MOMEHT HET COOTBETCTBYIOLLEN MPaKTUKU,
KoTopas o6o6wuna 6bl BECb OMNbIT NPUMEHEHUS
TeneMeguUMHCKNX TexXHonormin. daHHbIn onbIT No-

Cnucok uuTupyemoi nutepaTypbl

3Bo/nN Obl YCOBEPLLUEHCTBOBATL MHHOBaLUN B 06-
nacTn MeguumHbl N BHECTW onpenenieHHble n3me-
HEeHNs1 B 3aKOHOOATENbCTBO.

Mpepnaraetcs NpoBecTn QANTENbHOE UC-
cnepoBaHue okasaHust MeQULMHCKOW MOMOLLN C
Ncnonb3oBaHMeEM TenemeauUUHbl NPY PasfnyHbIX
3ab0neBaHNsIX 1 BbISBUTb NPenMyLLecTBa 1 Hepo-
CTaTKM NPUMEHEHUS 3TUX MHHOBaUUA. ITO NO3BO-
NT onpepennTb CyOGbekTOB OTHOLLEHWUA, CBA3aH-
HbIX C TENEMEANLMHCKUMUN TEXHONOMNSMN, a Tak-
)K€ OTBETCTBEHHOCTb CTOPOH Ha 3aKoHoAaTelb-
HOM ypoBHe. [Moka He CyLlecTBYeT OaHHOro ToJ-
KOBaHUS B 3aKOHOOATeNIbCTBE, Mbl Npeanosiaraem,
4YTO cnepyeT BO3JIOXKNTb OTBETCTBEHHOCTb Ha TEX,
KTO Ha npodeccrnoHanbHOM YPOBHE 3aHMMaeTCcs
paspaboTKom TeneMeanLUnMHCKX TexHonorui. Cne-
UManncTbl B 06n1acT pasBuUTUS MegULIMHCKUX UH-
HOBaLUWI OO0MKHbI NpOaHann3npoBaTb U BbISIBUTb
BCE HEOOCTaTKN MPUMEHEHMST 3TUX TEXHOMOMWI, a
Takxe npegnofiaratb 0 BO3MOXXHbIX NOCNeACcTBU-
SIX MUCMONb30BaHUsA TenemeauLUmHbl.
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YMEHbLUEHUE NMOKYMNHOW LIEHbI:
KPUTUKA C TOYKU 3PEHUSA
BAJIAHCA MHTEPECOB CTOPOH

REDUCTION OF THE PURCHASE PRICE:
CRITICISM FROM THE POINT OF VIEW
OF THE BALANCE OF INTERESTS

OF THE PARTIES

AHHOTALUUSA

B paHHOI cTaTbe paccMaTpuBaeTcs NpaBoBOe PeryinpoBaHne cpen-
CTBa NPaBOBOA 3aLLUTbl — COPa3MEPHOro YMEHbLLIEHUS MOKYMHOW LieHbI.
MpoBeaeHO cpaBHeEHVe NMPaBOBOro PEerynvMpoBaHust MHCTUTYTa npaBsa
B pasHblX CUCTEMax N UCTOPUYECKUX anoxax. BbisBneHa npasosas
npvpoaa U MexaHnsM pacyeTa BO3MeLLeHUs1 B paMKax TpeboBaHuin o
COpPasMEepPHOM YMEHbLLIEHWN MOKYMHOW LiEHbI.

Tak )e B cTaTbe NpOou3BOAUTCS CPaBHeHVe AaHHOro CPeacTsa npaso-
BOW 3alUMTbl C TOYKN 3PEHUS PasfiMYHbIX CTOPOH AoroBopa. BbissneH
Anc6anaHc C TOYKWU 3PEeHUsi MHTEPECOB CTOPOH U MPEeasioKEHO U3Me-
HEeHVe NPaBOBOro PerynnmpoBaHusi AaHHOro MPaBOBOro WHCTUTYTa B
Lensix HuBenvpoBaHus aucbanaHca.

Knto4yeBble cnoBa: copa3MepHOe YMEHbLLEHNE MOKYMNHOW LieHbl, cpea-
CTBO NpPaBoBOW 3awwuTbl, 6anaHC UHTEPECOB CTOPOH.

ABSTRACT

This article discusses the legal regulation of a remedy — a proportionate
reduction in the purchase price.

The comparison of the legal regulation of the institute of law in different systems
and historical epochs is carried out. The legal nature and mechanism of
calculating compensation within the framework of the requirements for a
proportionate reduction in the purchase price are revealed.

The article also compares this remedy from the point of view of the various
parties to the contract. An imbalance has been identified from the point
of view of the interests of the parties and a change in the legal regulation
of this legal institution has been proposed in order to level the imbalance.

Keywords: proportionate reduction of the purchase price, remedy,
balance of interests of the parties.
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BeBepeHne

B OaHHbII MOMEHT MPaBOBON WUHCTUTYT CO-
pasmMepHOro yMeHbLUEHNS LeHbl cnabo uccnepo-
BaH B POCCUICKOWN NpaBoBON OOKTpuHe. Cpeau
nccnegosaTteneil, ONUChIBAOLLMX 3TOT NPaBOBOW
WHCTUTYT MOXXHO BblOennTb Arapkosa 1 ero uccre-
[OoBaHMe nogpsiga B COBETCKOM npas.e [5]. Tak xe
paboTbl HeMeLKux yyeHbix [1-3]. B poccuinckon
OOKTpUHE BONPOC uccnepyetca Ha 6onee npu-
KNagHOM YypPOBHE B OOrOBOPHbLIX KOHCTPYKLMSAX
nogpsaga. B ctatbsx 3akoHa »Xe AaHHbIA npaBo-
BOW VHCTUTYT YNOMMHAETCA NULb KOCBEHHO, Ha-
psgy C ApyruMin cpeactsamu nNpaBoBOW 3alLUThI.

Mpu aTOM B 3apybe)KHOM OOKTPUHE Cylue-
CTBYET CXO>XKEE NpaBOBOE PErynpoBaHne n oTme-
YaeTcsl, YTO NPaBOBOW MHCTUTYT COPasMepHOro
YMEHBbLUEHUA LieHbl HapyLlaeT 6anaHc MHTEPecoB
CTOPOH 06A3aTENbCTBEHHOIO NPaBOOTHOLLEHNS.

OcHoBHas 4acTtb

Y10 n3 cebsa npeacrTaBnseT copasMepHoe
YMEHbLLEHNE LeHbl? 9TO OOHO U3 CPeacTs npaso-
BOI 3aluTbl NOKynaTensd, KOTOpbIA NpUHUMaET
HeHaaneXxalum ToBap B CHET UCMONHEHNSA OOro-
Bopa. daHHbI UHCTUTYT NPaBOBOW 3aLLUTbl YXO-
OUT KOPHSMN B NpaBo PuUMCKoOl nMmnepuun, a HblHe
OH HaxoguT CBOe OTpakeHne B 4YaCTHOM rpasBe
€BPOnencKnx cTpaH, Hanpumep, B npaese [epma-
Hun, Hngepnangos, ®paHuun. JaHHbIA NHCTUTYT
oTpaxkeH B BeHckon koHBeHuumn 1980 r. (cT. 50 B
eouHcTee ¢ N. 5 ¢T. 79) [7] n MogenbHbIX npasunax
eBponenckoro 4YacTtHoro npasa ((cT. lll. — 3:601).

OTOT NOAXOA HE M3BECTEH aHMIMNCKOMY npa-
BY, TaM MoKynaTeSib B aHaSIOMMYHON CUTyaLmMm nme-
€T NpaBo TpeboBaTb BO3MELLEHNS BOCMONHUTENb-
HbIX YBbITKOB, MOHECEHHbIX MPUHATUEM OeEKTHO-
ro Tosapa.

[aHHOe cpencTBO MPaBOBOWN 3aLUMTbl B KOH-
TUHEHTANBHOW TPaaMUMM UMEET P, OCOOEHHOCTEN:

1. Peannsaums cnocoba He 3aBUCUT OT BUHBbI
OO/MKHNKA B OCYLLECTBNEHNN OedeKTHOro npea-
CTaBneHns, HO BUHA KpeauTopa urpaeT posb B
BO3MO>XHOCTM 3asiB/IEHNSI TaKOro TpeboBaHus.

2. Uenb cpencTtBa npaBoBOM 3aLUTbl — He
B3bICKaHNE KOMMEHCaUMN 1 BOCCTaHOB/EHNE MOSO-
XKEHUS, Kak ecnin Bbl Mbl 3aX0OTENMN B3bICKATb YObIT-
K/ B CBS3M C HapyLUeHWEM O0roBopa, He 3alumTta
HeraTMBHOIO MHTepeca, ecnn 6bl 4OrOBOP NpuU3Ha-
BaJICs1 HEOENCTBUTESIbHBIM, a B TOM, 4YTOOblI CcOXpa-

HUTb JOroBOP W MNPUBECTU LIEHY MO OOrOBOPY C CO-
OTBETCTBME C PEANIbHOM CTOMMOCTbLIO UCMOJSTHEHUS.

3. LleHa cHmxaeTcs nponopumoHansHO OT
N3Ha4anbHOW LeHbl B 3aBUCMMOCTU OT CYyObEeKTUB-
HON OLEHKW CTOPOHamMu JOrosopa Wim Ccygom
YMEHbLLEHUS PbIHOYHOW LeHbl NpefocTaBneHns
Bcnenctene gedekra [8, c. 609-643].

[Mpn 3TOM POCCUNCKOEe 3aKOHOOATENLCTBO He
CNLLKOM NOAPOBHO pacKpbIBaeT OCOBEHHOCTN AaH-
HOro cpefncTsa NpasoBov 3awmTel. Cyabl He ycTa-
HOBWIM OOLLEro noaxoda K cneumdnke MexaHnama
OaHHOro cpefcTsa npasoBoO 3alunThl [4, C. 226].

B kadecTtBe npumepa peanusauum Tpebosa-
HUSE O COPasMEPHOM YMEHBLUEHUN MOKYMHOWM LiEHbI
MO>XHO PacCMOTPETb KOHCTPYKUMIO AoroBopa Kyn-
NN-NPOOaKN aKUMin C BKIIKOYEHNEM B HEro 3aBepe-
HUA npopaBua o6 onpeneneHHbIX 06CTOATENb-
CTBax, KOTOPbIE BaXXHbl OJs nokynatend. Takue
OOroBOpbl MOryT cofep>XaTb B cebe n MeToanky
OLIEHKM COPa3MEPHOro YMEHbLLUEHNS LiEHbI B 3aBU-
CUMOCTM OT TOro, Kakoe U3 3aBepeHuin B nocneny-
oLLeM OKasblBaeTCs JIOXKHbIM. B gaHHOM crny4vae
CTOPOHbI CYOBEKTMBHO OMNPERENAOT AN cebs BaxK-
HOCTb TOrO WU MHOIO 3aBEPEHNS 1 €ro LEHHOCTb B
OEHEe)XHOM aKBuBaneHTe. B cnyyae e, ecnu Ka-
Koe-nnmbo 13 3aBepeHnin NponaBLa OKaXKETCS He-
BEPHbIM, NOKynaTenb MOXET TpeboBaTb YMEHbLLE-
HUS1 MOKYMHOW LieHbl B COOTBETCTBUN C METOLUKOM
OLIEHKK, COrnacoBaHHOM CTOpPOHaMn B OOrOBOPE.

OTOT UHCTPYMEHT SABAAETCA AOCTATOYHO
npuBneKkaTesibHbIM 19 CTOPOHbI NoKynartens. Tak
Kak peanusaums gaHHoro cnocoba sawmTbl npasa
He 3aBUCUT OT BUHbI OO/KHUKA B AedeKTHOM npe-
JOCTaBfieHUn, AONyCTUMO NPennofioXUTb, YTO
BO3MOXXHO 3asiBUTb TpeboBaHMe O OAHOBPEMEH-
HOM COpPa3MEPHOM YMEHbLLUEHUN LieHbl N B3bICKa-
HUW BOCMOJIHUTENbHBIX YObITKOB NyTEM 3a4eTa Tpe-
6oBaHu (B 4acTu, B KOTOPOW copasMepHoe
YMEHbLUEHNE LieHbl HE HUBENMPYET NOTEPU MOKY-
natens — BO3MOXXHO B3bICKaTb YObITKMW).

[Ons nokynatens 3asiBneHue TpeboBaHus O
COpPa3MePHOM YMEHbLLEHNUN MOKYMHOW LieHbl npu-
BNeKaTenbHO eLlle N TeM, YTO MO3BOJISAET MNOTpe-
OuTeNto ocTaBUTb TOBaAp Yy cebs B OepekKTHOM Ka-
YecTBe, HO C NPUBEOEHNEM LieHbl K TAKOMY MOSo-
JKEHUMIO, KaK ecnun Obl Ka4ecTBO ToBapa naHavasb-
HO 3asBnsnocb ¢ gedektom. Ctatbsa 475 K PO
yCTaHaBMBaeT BO3SMOXHOCTb, B KayecTBe Ob6LLue-
ro npaswfa B AOroBopax Kynay npogaxku, B Cly-

" MogeneHble npasuna 2013: MogenbHble Npasuna EBponeickoro YactHoro npasa / CaHkT-IeTepbyprckuii roc. yHuBep-
cuTeT; Hayd. pea. H.KO. Pacckasosa; nep. ¢ aHrn. H.KO. Anekcangposa n gp. M.: CtartyT, 2013. 989 c.
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Yyae OBHapy)XeHUs HeHagnexallero Kadecrtsa ne-
penaHHOro no UCMNOSIHEHUIO ToBapa, ecnn 3T ge-
deKTbl He 6blI OBGroBOPEHLI NN U3BECTHbLI CTO-
poHaMm, NoTpeboBaTb COpa3MepPHOEe YMEHbLLEHME
NMOKYMHOW LeHbl'. OTO NO3BONSIET YAOBNETBOPUTL
WMHTEPEeC MNoKynaTens B KOHKPETHO 3TOM TOBape.
B coBpeMeHHOM MUpe 3TO NPUTHA3aHKE MNO-
Kynatensi MO>KHO OBbACHUTb Kak TeM, YTO ToBap
HaxXOAUTCS Yy HEro 34ecb U cenyac n rnokynatesb
MOXXET €ro UCnosb30BaTb B COOTBETCTBMM CO CBO-
UM MHTEPECOM, TaK U TeM, YTO MOXXHO npeacTa-
BUTb cebe TaKyl cuTyauuto, Kkorga gedeKTHbIN
TOoBap MOr Obl MeTb 60MNbLUYID CTOMMOCTb, YEM
TOBap CPedHero KadecTsa.
Hanprmep, aT0 MOXET NposBNATLCA B CIy-
Yyae NpuobpeTeHns KyJibTOBOWN BELLM C BbICOKUM
CMPOCOM Ha HEE 1N BbICOKMM UHTEPECOM K HEMN,
KOTopas orpaHuyeHa JMMUTOM BbiNycKa NpogykK-
LM — HaNpUMep TUPaXKOM B COTHIO SK3eMMJSIPOB.
Torga MOXXeT NPOU3ONTU Takasi CNOXXHOCTb, 4YTO
pPbIHOYHasA LieHa, KOTOPYIO 32 TakKol OCOBEHHbIN
ToBap OynyT roToBbl OTOATb MOTEHUMaNbHbIE MO-
KynaTesn, MOXeT OKa3aTbCH Bbllle LieHbl NePBO-
HayanbHOW, AaXke HECMOTPSA Ha TO, YTO AedeKT
OyneT npucyTCTBOBaTh B NpegMeTe gorosopa. Yto
NO3BOMISIET OCTATbCA MOKYNaTesnto, B HEKOTOPbIX
cuUTyaumsax, B 3Ha4MTENBHO 60Jfiee BbIrOOHOM Ma-
TepuanbHOM MOMOXXEHUN — N PbIHOYHAS LieHa UMEH-
HO OedeKTHOro ToBapa MOXXET B MNOCenyoLem
okazaTtbcs 60siee BbICOKOW, YeM LigHa OObI4YHOIo
TOBapa, U yMeHbLLEHVE MOKYMHOW LieHbl NpUHeCEeT
OEHEeXXHYI0 BbIrOA4y NOKynaTesnto no AOrosopy.
Mpwn 3TOM, YTO UHTEPECHO, C/IOXXHO NpeacTa-
BUTb CUTyaLMIO, KOrga npogasel, Mor 6bl noTpe-
6oBaTtb cebe Kakne-nmbo AeHEeXKHble KOMMeHcaLuu,
OCHOBbIBasiCb Ha PEeTPOCMNEKTMBHOM B3rnsige, 4To
00 NpofaXkm OH He 3Hal O Hanmyun B TOBape Ade-
heKTa, a TakKXKe 0 TOM, YTO 3TOT AedeKT NpuBeaeT
K YBEJIMYEHWUIO LIEHbI MO CPaBHEHUIO C PbIHOYHON.
C ppyron CTOPOHbI BaXXHO MMETb BO3MOXK-
HOCTb OCTaBUTb Y cebs aedeKTHbIN ToBap 1 NULb
COPasMePHO YMEHbLUNTb MOKYMHYIO LIEHY MO npu-
YMHE CINOXXHOCTU B MPUOBPETEHNN TOBapa apek-
BaTHOro Ka4vectsa B 6ygyliem. [jonyctum, B onpe-
OefleHHy0 cTpaHy OyaeT 3anpelleHo BBO3UTb TO-
Bap, KOTOPbIn 6bls1 IPUOBPETEH NO SOroBOPY Kymn-
NM-NPOSaXN 1 B KOTOPOM OBHapy>Xuncsa nedekT,
B TaKOM criy4ae OonyCTUMO NPEAnONoXnUTb, YTO
nokynaTeslb MOXET COrnacuTbCa C TEM, YTOObI
UMETb B HaANIM4MK ITOT TOBap, Nyckam u ¢ onpene-

NeHHbIM gedekToM, TeM Bonee 4To Takme gedek-
Tbl He 0653aTeNbHO NpegnonaraktT HEBO3MOXX-
HOCTb 9KcnJyatauun ToBapa.

Tak e AaHHbI UHCTPYMEHT AecTabunmsu-
pyeT onpeneneHHOCTb pasmepa BCTPEYHOro npe-
OOCTaB/EHNs, TaK Kak NokynaTesb MOXET eLle oo
ynnaTbl LUeHbl 32 TOBap BOCMNOJIb30BaTbCSA AAHHbLIM
cnocobom 3awmTbl npasa 1 3annatnte He 100%
ctommocTtn, a 80% ctonmocTn. Ho B Takom cny-
Yae MOXXHO npefcTaBuTb cebe cuTyauuto, Korga
nokynaTtesb 1 NpofaBeL, He COrnacoBann CHUKe-
Hne ctoumocTn Ha 20%, a cornacoBany Ha WHbIX
pasmepax. Bo3HMKaeT crnop o npaBWIbHOCTU Or-
peneneHns Copa3MepHOro YMEHbLLEHNST MOKYMHOW
LeHbl 1, Npu obpalleHun 3a cygebHon 3almnTon,
OfHa M3 CTOPOH HeocHoBaTeNbHO oboraTtuTcs 3a
CYEeT TaKoro HeBEPHO OLLEHEHHOMO YMEHbLUEHUS
NMOKYMHOW LieHbl U Nocne cyaebHOoro B3bICKaHWS,
€Cnun, HanpuMep, OKaXKeTcsl, ToBap Obin oedeKTeH
N 3TOT AeeKT YMEHbLUN ero CTOMMOCTb JINLLb Ha
15%, 10 B 4Yactn 5% nokynaTeslb HEOCHOBATESb-
HO oboratuncs. HecoMHeHHO, cnpaBeavBbIM pe-
LueHneM ByfeT B3biCKaTb TaKoe HEOCHOBATENIbHOE
oboralleHne, HoO CTOpOHa, HEOCHOBAaTESIbHO 060-
raTuBLiasics, 6yoet UmMeTb 3TN CpeacTsa Ha CBO-
em 6anaHce 1 pacnops»xatbCst UMN onpeaeneHHoe
BpemMsi. Ho aTa cutyaums akTyanbHa nvwb B Cny-
Yae, ecnn Mbl AOMyCKaemM caMy BO3MOXXHOCTb 3a-
ABUTb Takue TpeboBaHuUda OO cTaguu cygebHomn
3amMThl Npasa — npu ynnate ueHbl. OCO6eHHO BaXK-
HO, 4YTO NoTpeboBaTb COpa3MepPHOEe YMEHbLLEHNE
LieHbl ONYCTUMO €eLle A0 ynnaTtbl NOKYMHONM LiEHb,
4YTO MOXXET MOCTaBUTb BTOPYIO CTOPOHY OOroBO-
pa BHE 3aBUCMMOCTU OT A0BPOCOBECTHOCTU KOH-
TpareHTa B HeonpepeneHHoe MOJSIoXKEHME.

TyT Mbl CTanknBaemcsi C Ba>XXKHbIM BOMPOCOM,
a KakoW OOo/mKeH OblTb MexaHn3M pacyeTta copas-
MEPHOr0 YMEHbLUEHNSI MOKYMHON LieHbI?

MpencTaBnsieTcs, YTO, Tak Kak Mbl HAXOQUM-
CSl B JIOHE YaCTHOro npasa, HY>KHO pa3BecTu Asa
nopsioke onpeaeneHns copa3mMepHOro yMeHblue-
HUS1 — OOrOBOPHOW M 3aKOHHbIN.

[onycTmo, 4To6bl CTOPOHbI, SBASAOLMECS
npodeccuoHanbHbIMK CybbekTaMn 3KOHOMUYEC-
KON O0esTenbHOCTU, MOTN UMETb BO3MOXXHOCTb
CaMOCTOATENBHO OnpenennTb aNnsi cebs To, CKOSb-
KO ByOeT «CTOUTb» A1 HUX TOT AN NHOWN AedeKT
COBEPLUEHHOW COENKN Kynan-npogaxu, onpege-
NINTb NepeYvYeHb Taknx aedexKToB, KOTOPbIN He O0S1-
>KEH NP 3TOM 6bITb 3aKPbITbIM — €C/IN AOFOBOPOM

T «[paxkpaHcknin kogekc Poccuiickon ®epepaumm (Hactb BTopasi)» oT 26.01.1996 N 14-d3 (pen. ot 24.07.2023).
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He OOCTUrHYTO cornaweHne CTOPOH Mo TOMY WUn
NHOMY AedekTy, TO Mbl NOMAEM MO MyTK pacyéTa
pasmMepa CcopasMepHOro yMeHbLUEHNE MOKYMHOMN
LeHbl N0 3aKOHHOMY crnocoby.

Tak >xe Heob6XxoOMMOo N NPeabABNATL TPeOO-
BaHWA K cnocoby gnsa pacyeTta copa3dMepHoOro
YMEHbLLUEHNSI MOKYMHOW LieHbl B 3aKOHHOM Mopsg-
Ke, Korga [OoroBOpOM CTOPOHbI HE MpeaycMoTpe-
NN peLleHne 3Toro Bonpoca. B gencraytowem npa-
BOMOPSAKE NpefnofaraeTcs, 4To 9TO CPeAcTBO
NPaBoOBOIN 3aLUMTbl pPeanu3yeTcs cregyowmm o6-
pasoM: nokynatenb 3aaBnsgeT TpeboBaHne O Co-
pa3MepHOM YMEHbLLIEHUN MOKYMHOW LieHbl, MOSIb3Yy-
€TCs CBOUM CeKyHAapHbIM (NpeobpasoBaTtesibHbIM
npaesom), nanee ecam obe CTOPOHbI COrnacHbl C
CyOBbEKTMBHOWN OLEHKOW, eCNv NPOAaBeL, He corna-
CEH C rnybunHON OCYLLECTBEHHOIO CHUDKEHUS UK
caMM (hakTOM LAHHOrO CHWXXEHMSI — TO NMPaBoOoT-
HOLLEHME NepexoanT K cTagun cynebHom 3alunTbl,
rae cyq paccMmarpuBaeT O0CTOATENbCTBA, OAET UM
Hagnexxallyto OLEHKY U BbIHOCUT peLleHne O [o-
NyCTMMOCTU NCMNONb30BaHNA OAHHOro cpencTsa
NpaBoBON 3aLMTbl 1 KOHKPETHOro pasmepa, Ha
KOTOPbLIN UeHa 6yaeT yMmeHblueHa.

Mpy 9TOM COBEPLUEHHO SICHO, YTO HE MOXKET
ObITb YCTAHOBEHO rPaHUL, ANs YMEHbLUEHNS LiEHbI,
B Clly4ae ke, eCiv 3asB/IEHO COpa3MePHOE YMEHb-
LWEHNE LieHbl, KOTOPOE SIBHO HE COOTBETCTBYET
AedEeKTHOCTM NpeaocTaBNeHns No CAenke, unu
Takoe yMeHblUeHNe ecTb 310ynoTpebneHne npa-
BOM, HEOOXOAMMO MCMOSIb30BaTb UHCTPYMEHTbI
cygebHOro yCcMOTpeHUs Ons paspelleHns cnopa
MeXAy CTOPOHaMW.

Mcxops 13 BbILWEN3NOXKEHHOMO, YTO Mbl MO-
>KEeM CKazaTb O TakoM crnocobe npaBoBON 3aluu-
Tbl Kak TpeboBaHne 0 COPasMEPHOM YMEHbLLEHN
MOKYMHOM LieHbI?

C opHOM CTOPOHbI, 3aKOHOM OH Yperynmpo-
BaH cnabo, BCTpe4vaeTcHa 3TOT cnocob Kak B 06-
LMX NpasBuiax o gorosopax Kynam-npogaxu B MK
P®, Tak n B 3akoHe PP «O 3awuTe npas noTpedm-
Tenen», B ctatbe 18 packpbiBaloTCsA npasa noTpe-
6uTens npy obHapy>XeHnn B TOBape HEQOCTaTKOB!'.

Mpn aTOM UCNONL3OBaHWE 3TOro crnocoba
NpaBoBON 3alMTbl B TOM BUAE, B KOTOPOM OH CYy-
LLeCTBYEeT B Halleln NpaBOBOW TPaauuUn MOXXET
nokasaTbCs KpaliHe HEeBbIrOAHbIM O51 CTOPOHbI
npoAasLa ToBapa, BeAb TAaKOBOW NPoAaBeL, MOXET
ObITb LOBPOCOBECTHBLIM, HO 3TO HE U3MEHUT CyLLe-
CTBEHHbIX MPaBOMOYIA, NPEeOCTaBEHHbIX MOKYyna-

TEe — NoKynaTeSlb MOXXET BHE 3aBUCUMOCTU OT
BUHbI MPUMEHUTL JaHHOe TpeboBaHue B Nto6oe Bpe-
MSi — KaK 0O ynnaTthl LeHbl, Tak U rnocne eé ynnathbl,
Tak 1 nyteMm obpalleHns B cyq [6, c. 785-821].

Tak >Ke 3ToT crnocob NO3BONSIET OCTaBUTb
BeLlLb B €€ OePEeKTHOM COCTOSHUN Y NOKYyNaTens
OOHOBPEMEHHO YOOBMETBOPUTL €0 9KOHOMMYEC-
KU UHTEPEC, NPUBESA LIEeHY B COCTOSAAHME, Kak Oya-
TO U3Ha4anbHO NpopaBancs ToBap C AedeKToM.
MNpu aTom cam cnocob onpegeneHnst Toro, Ha Ka-
KYtO UMEHHO UMAPY NOLANEXUT CHUXXEHNE MOKYM-
HOI LeHbl OCTaeTcHa 3a CTOpOHaMmu, a, B ciy4ae
Hecornacusi CTOpoH 1 obpalleHns B ¢y, Yy cyda.
Bo3moXxHO npeactaBuTb cebe 1 To, YTobbl OAHO-
BPEMEHHO MnoTpeboBaTb U COPa3MEPHOro yMeHb-
LUEeHNs LeHbl, U, eCN ero HegoCcTaToO4HO, NPeAoC-
TaBUTb NMPaBO MoKynaTento TpeboBaTb BO3MeELLE-
HNSi BOCMONHUTENbHBIX YObITKOB.

MHorve Bonpocskl, KacaTesibHO 3TOro Croco-
6a npaBoBON 3aLLUNTbl MOXXHO OMNpPenennTb Aoro-
BOPOM, HO MPX 3TOM 3aKOHHbIN MOPSO0K onpene-
NeHus pasmMepa 3Toro TpeboBaHus NpPencTasBns-
€TCA TPYAHOOMNpPeAeMbIM, BeAb TaKUM MOHATU-
€M KaK PbIHOYHAs LieHa MOryT MaHunynampoBaTtb
CTOPOHbI B CBOI MOMb3y, a AaXKe camble He3aBu-
CUMbIE IKCMEPTbl MOMYT CTOJSIKHYTbCS CO CJIOXHO-
CTAMU NPU ONPEAENEHNN PbIHOYHOW LEHbl B KaXK-
OOM KOHKPETHOM Chy4ae.

Ho pgns npopgasua aToT cnocob HeceT puc-
Kn, Beab TpeboBaHne MOXXHO 3asiBUTb B OQHOCTO-
POHHEM MOPSAOKE, YTO, KOHEYHO, TaK >Xe UOET Ha
Nonb3y NoKynaTens, Bedb OH peasnsyeT CBoe npa-
BO C ObICTPOTOW 1 MPOCTOTOWN, KOTOpasi CTaBuUT B
HebnaronpuaTHOe NOJIOXKEHUEe npodasua — eMy
HY>KHO OyAeT TepneTb Heoonosly4eHne OEHEXHOM
CYMMbI, Ha KOTOPYK OH paccyuTbiBas, nponasas
TOBap, No TOM NPUYNHE, YTO TPeboBaHME 3TO MOXK-
HO 3asBUTb eLle OO ynaaTbl MOKYNMHON CYyMMbI.

3akn4yeHne

[ns BHeceHMs BKNaga B paspeLUeHnst Tako-
BOro gmcbanaHca CTOPOH aBTOPOM BUOMTCA Ta-
Kol crnocob mogepHmnsauun gaHHOro npasBOBOro
WHCTUTYTA, Kak TpaHchopmaunsa rnpasa Ha 3asB-
JieHne TpeboBaHNs Ha NpPaBo cornacoBaTtb C py-
rov CTOPOHOM (C NpOoLaBLOM UM TEM, KTO BbICTY-
naetT oT UMeHN NpoaasLa) pa3Mep N NopsiaoK Co-
Pa3MeEPHOrO YMEHbLLEHUSA MOKYMHOM LieHbl. TO eCcTb
coenaTtb peann3aumto TpeboBaHNs BO3SMOXXHOWN HE
Nno 3asBMIEHNIO, a MO COrNalleHNo CTOPOH — 3TO

" 3akoH P® ot 07.02.1992 Ne 2300-1 (peg. ot 04.08.2023), «O 3awute npas noTpedbuteneii».
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OTKPbIBAET MyTb U KaK AN YCTAHOBJIEHUS MeXa-
HUKW pacyeTa Ons Takoro TpeboBaHus, Tak 1 Ans
onpeneneHHOCTN NOBEOEHUS CTOPOH — CTOPOHbI
caMn CMOryT corflacoBaTb TO, HACKOJIbKO 3TOT
OedeKT CHUXKaeT LeHy ToBapa M HacKOJIbKO, CO-
OTBETCTBEHHO, HEOBXOANUMO YMEHbLNTL €€ ANng
Opyron CcTopoHbl. B cnyyae e, ecnu CTOPOHBI
OyoyT He cornacHbl C riyobuHON Takoro yMeHbLLe-

HUS1 LieHbl — BCE TaK >Xe AOCTYMHO NpaBo Ha Cy-
Ae6Hylo 3almTy ANa gaHHoro TpeboBaHus.
TakyM 06pa3oM Mbl HUBEIMPYEM TO, YTO MO-
KynaTtefib Npu 0GHapY>XeHU AedeKTa MOXET eLle
0O ynnaTtbl UeHbl TpeboBaTb COpasMepHOro
YMEHbLLEHUS MOKYMHOW LieHbl U caenaTtb cBoe npe-
[JOCTaBJfieHe MeHbLUVM, YeM LieHa B JOroBOpe Ha
M CaMUM CYOBEKTVBHO OMPEdeSIEHHYO CYMMY.
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NMPAKTUYECKUE ACHMEKTDI
PEAJIUSALUNN YTPATDI
rPAXXOAHNHOM MNPABA
NMOJIb3OBAHUA XWUJ1bIM
NMOMELLEHUVUEM

THE PRACTICAL ASPECTS

OF THE IMPLEMENTATION

OF A CITIZEN’S LOSS OF THE RIGHT
TO USE RESIDENTIAL PREMISES

AHHOTALUSA

AKTYyanbHOCTb UCCNEAOBaHNS ONPeAENSETCA KOMMNIEKCOM NPUYnH. K HM
OTHOCATCSA HEAOCTaTOYHO YeTKas pernameHTauus npaBoOOTHOLUEHUA, a
TakXKe Pa3HOPOAHOCTb MPaKTUKK paspeLLeHNs CropoB B UCCNEQyeMOoit
obnactn. Vicxogsa n3 atnx 06CTOATENBCTB, HAMU ONPEAENANNChb LeNb U
KOHKPETHbIE acnekTbl nccneposaHus. MoBbILLEHHOE BHUMaHWE yaens-
nocb nNpobenam 3akoHOAATEeNbCTBa M PACCMOTPEHUIO MX BANSHUSA Ha
NPaKTVKy NpasBonpuMeHeHns. Tak, Hamu Gbina NpoaHann3npoBaHa npo-
6nema, NOPOXAEHHasi OTCYTCTBUEM 3aKOHOLATENbHbIX KPUTEPUEB OfM-
pegeneHns NOCTOSIHHOIO XapakTepa Bble3fa rpaXkaaHnHa u3 paHee uc-
Nonb3yemMoro 1M Xunbs. Kpome Toro, 6eina o6ocHoBaHa Lenecoobpas-
HOCTb LOMOSHEHUS HOpM XKunuwHoro kogekca PO (KK P®), perynupy-
IOLLMX MOPSOOK MpeKpalleHns npasa NoMb30BaHUSA XUIbEM OOHOMO U3
CynpyroB B CBSA3M C OouLMasibHbIM MpeKpatleHnemM 6padHbIX OTHOLLE-
HUIA. B uenom, npoBeAeHHOe UCCNeaoBaHne UMEET NPaKTUYECKY Ha-
NpPaBfeHHOCTb, T.K. TEHOEHUMN NMPaBOMNPUMEHUTENBHON MPaKTUKK, Kak
npaBnno, CYLLECTBEHHO B/INSIOT HA KOPPEKTUPOBKY MPaBOBbIX HOPM, B
TOM 4uChEe, N B aHanNM3npyemMon cgepe npaBoOTHOLLEHWIA.

KnioueBble cnoBa: UCKOBOE 3asiB/IEHNE; XKWNOe MOMELLEHNE; HaHUMa-
TeNb; NPaBO MOJIb30BaHUSA; NPaBOBOE PErynnpoBaHie; yTparta npasa
MOJSIb30BaHNs; COBCTBEHHUK.

ABSTRACT

The relevance of the study is determined by a set of reasons. They include
insufficiently clear regulation of legal relations, as well as heterogeneity
of the practice of dispute resolution in the field under study. Based on
these circumstances, we determined the purpose and specific aspects
of the study. Increased attention was paid to the gaps in the legislation
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and consideration of their impact on the practice of law enforcement.
Thus, we analyzed the problem caused by the lack of legislative criteria
for determining the permanent nature of the departure of a citizen from
the housing previously used by him. In addition, we substantiated the
expediency of supplementing the norms of the Housing Code of the
Russian Federation (Housing Code of the RF), regulating the procedure
for termination of the right to use the housing of one of the spouses in
connection with the official termination of marital relations. In general,
the conducted research has a practical orientation, since the trends of
law enforcement practice, as a rule, significantly affect the adjustment
of legal norms, including in the analyzed sphere of legal relations.

Keywords: plaint; living premise; tenant; right of use; legal regulation;

loss of the right to use; proprietor.

BeBepeHne

AKTyanbHOCTb Npobnembl yTpaTbl npasa
NONb30BaHNA MPaXKAAHUHOM >XUSbIM MOMELLEHNEM
obycnosneHa npobenaMmm COOTBETCTBYIOLLEro npa-
BOBOIMO perympoBaHns. B 3akoHogaTensCcTBe OTCYT-
CTBYET CTaTb4l, PEMNaMeHTUPYIOLLASA NOPSA0K OaHHbIX
NpaBooTHOLLEHWA. OCHOBaHWSA, U3MI0XKEHHbIE B CT. 83
KK P®', 0603HaveHbl Kak OTHOCSLLMECST K cchepe
coumanbHoro HammMa. Mexxgy Tem, cogep>xaHnem 3Ha-
YATENBHOIO KOIMYECTBA OEN, pacCMaTpuBaeMbIX Cy-
hamu, SBnstoTcs cydebHble cnopbl, HULMAaTopamm
KOTOPbIX BbICTYNAOT COBCTBEHHUKN >XXUJbIX NMOMe-
LeHnn. 3akoHogaTenbHOe MONOXKEHNE O NULLEHNN
ObIBLLEMO YSieHa CEMbM COOCTBEHHMKA NMpasa Nosb30-
BaTbCA >XWUNbIM NMOMELLEHNEM 3a(PNKCMPOBAHO B
cT. 31 XKK P®2. NomMumo pas3bpocaHHOCTY npaBo-
BbIX HOPM 1 OTCYTCTBMS X CUCTeEMaTu3aumn B pac-
cmartpusaemMoin cgepe, cnegyet OTMETUTb TaKXKe He-
[OCTaTo4HY0 060CHOBaHHOCTL psfa 3akoHoOaTe b-
HbIX MOSIOXKEHUI. YKa3aHHble 0OCTOATENbCTBA MO-
POXAAKT PasHOPOOHOCTb CyaebHON NPakTuKn B
chbepe paccmaTprBaeMbIX NPaBOOTHOLLEHWIA.

Llenb gaHHOro nccnegosaHus — NpoaHanmamn-
poBaTb OCHOBaHUA U MNOPALOK yTpaTbl npasa
NONb30BaHUSA rpaXKgaHWHa >XUIbEM Ha OCHOBE
MaTepuanoB cyaebHol npakTuku. B kKavecTtse uc-
TOYHMKOB UCCIEOOBaHNA HaMKn BbiNn UCNONb30Ba-
Hbl HOPMaTVBHO-NPaBOBbIE aKTbl, HAy4HblE CTaTby
H.E. Omutpueson [1], H.E. KapsruHa [2], I.A. Man-
cTpeHko, A.l. MaicTtpeHko [3], M.P. MapTbIiHO-
Bon [4], J1.E. MacneHHnkoBomn, E.H. KoBanb4yk [5],
A.l'. HeBocTpyesa [6], a Takxe matepuasbl cyneb-

HOI MpPaKTUKK, NO3BONSOLINE NPOUNIIOCTPUPO-
BaTb TEOPETUYECKNE MOJNOXKEHUST NCCieq0BaHMs
N OTPas3nTb pas3HOObpa3Hble HIaHChl paccMaTpu-
BaemMol npobnemobl.

OcHoBHasa 4acTb

MpaBoOM MONb30BaHUS XUNTbEM HaAeneHbl
Kak ero cobCTBEHHUKM, peanuaytoLie 370 npaso
B pamKax Tpuagpl NOSIHOMO4YNIA COBCTBEHHNKA, TaK
N HaHUMATENWN, a TakKXe 4YieHbl cemell coOCTBEH-
HMKOB M HaHuMmartenen. 3akoHogaTenb npencras-
NSIeT NepeyeHb OCHOBaHWI yTpaTbl Npasa Nosb30-
BaHNA Xxnnbem B cT. 83 XKK P®. Ha nepsom mecTe
cpean HUX — OCTaBfieHWe rpakgaHWHOM MecTa
XKUTENbCTBA N HEUCMOJIHEHNE UM 00s3aHHOCTEN,
HEM3MEHHO COMYTCTBYIOLMX peann3aunun npasa
NoJSIb30BaHNs XUNbEM, KOTOPbIE CBSA3aHbl C CO-
Oep>XaHNeM 3TOro >XXUNbsS U OOSKHOW onnaTomn
BCEX TPAAMLMOHHbBIX KOMMYHasIbHbIX YCAYT.

PaccmaTtpuBasi gaHHOe OCHoBaHue, HeoOXo-
OMMO coenaTtb akUeHT Ha MOCTOSIHHOM XapakTepe
Bble3ga U3 Xunbs. To ecTb rpaXkgaHuH OOJDKEH
NMOKUHYTb COOTBETCTBYIOLLEE XWSbE, HE UMES Ha-
MepeHuin BO3BpaTuTbcs obpatHo. [okasatenscrea-
MW NOCTOSIHCTBA OTCYTCTBUSI MOIYT B TaKOM Cly4ae
BbICTynaTb: AUTENBHOCTb OTCYTCTBUS MpadKgaHu-
Ha; co3gaHne UM cembn Ha 6ase gpyroro mecrta
XKUTENbCTBA, UTHOPMPOBaHWE, Kak y>Ke 0TMeYasochb,
CBOMX 06SA3aHHOCTEN MO y4acTuIO B pacxofax Ha
cogep>xaHne Xunbs. MNpu paccMoTpeHUn KOHKPET-
HbIX CyAe6HbIX CMOPOB MCTLbI, BbICTyMatoLwme NHm-
umaTtopamMm nNpuU3HaHWs TOro UM MHOMO rpakaaHu-

T 2KunumwHein kogeke PO ot 29.12.2004 Ne 188-93 (c usm. Ha 14.02.2024, pen., gelicteytowas ¢ 25.02.2024). Cr. 83. -
URL: http://www.consultant.ru/document/cons_doc_LAW_51057/.

2 XKunnwHbin kogeke P® ot 29.12.2004 Ne 188-D3 (c n3m. Ha 14.02.2024, pep., peicteytolas ¢ 25.02.2024). Ct. 31. -
URL: http://www.consultant.ru/document/cons_doc_LAW_51057/.
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Ha MM HECKOJSIbKUX MPpaxkKpaH yTpaTuBLUMMKN npasa
NOSb30BaHNS KOHKPETHbLIM XXUIbEM, MPUBOAST U
WHblE aPryMEHTbI, MPUHNMaeMble BO BHMMaHME Cy-
pamu. O6 3TOM CBMAETENBCTBYIOT NpUBELEHHbIE
HVXe NpuMepbl U3 CyAeOHON NpakTukun. Mictuamm n
B NEPBOM, 1 BO BTOPOM Crly4ae BbICTynatoT MyHU-
uunanbHble opraHbl. CyTb NepBOro cropa TakoBsa.
B kBapTupy, npvHagnexawiyro MyHAUMnanmTeTy,
6onee TpmguaTtn NeT Ha3ad ObLN BCENEHbl HaHWU-
MaTenb 1 ero cembs. OgHako cynpyra 1 AeT HaHu-
MaTens NoKMHynM KeapTupy 6onee gsaguatn fet
Ha3ag 1 C TEX NOP He NOJIb30BaIUCL AaHHbIM XXU-
JbIM MOMELLEHNEM, HE XPaHWN B HEM CBOUX BELLIEN.
[Mocne cMepTn HaHUMATENSA UCTEL, 0BpaTUICA B cya
C VICKOM O MPU3HaHUN YNEHOB CEMbU HaHUMaTenNs
yTPaTBLLMMUN NPaBO MOJIb30BaHNS CMOPHbLIM XXUJlb-
eM. B kadecTBe fokasaTesibCTB OTCYTCTBUSA NOSIb30-
BaHWS UMW KBAPTUPOW B TEHEHWE NPOXKMBAHUS B HE
HaHMMaTens MUCTeL, NPegocTaBun cyny CBuaeTeSb-
CKMe MNokKasaHusi cocepen.

OpHako oavH 13 OTBETHMKOB ONPOBEPr Npea-
CTaBfneHHble aprymeHTbl. OH 1 ero npenctaBuTeNb
cOoenann akueHT Ha TOM, YTO Bble3[ OAaHHOro oT-
BEeTYMKA U3 KBaApPTUPbI Oblfl BPEMEHHbIM. Takxe
ObIJI0 NOOYEPKHYTO, YTO B MOMEHT Bble3fa OTBET-
UMK OblsT HECOBEPLLEHHOMNETHNM, B CBSA3U C YEM HE
MOr B MOJIHOWN Mepe peasnn3oBbiBaTb CBOW Npasa U
06s13aHHOCTU. OTBETHMK 3as1BUST O CBOEN FOTOBHO-
CTW HECTU BCE pacxompbl, CBSA3aHHbIE C COOepP KaHn-
€M CMOPHOro >XWnbsi, OTMETWJI, YTO B HaCTOsILLEE
BPEMS HE UMEET OPYroro >XXWbs U NMPOXuUBaeT Y
POOCTBEHHMKOB. TakXe, N0 MHEHUID OTBETHMKA,
BECbMa 3Ha4YMMbIM SIBASIETCS (haKT APUHATUS UM
HacnegcTsa HaHUMaTesNs, ero yMepLUIero oTua, B TOM
yncne, BCEX BELLEN, KOTOPbIE HAXOAWUINUCH B Crop-
HOW KBapTupe. TeM He MeHee cyf BbIsiBUST MHOIO-
NETHUIN KOHMNNKT OTBETHYMKA C OTLIOM, OTCYTCTBUE
MeXAy HUMWN KaKNX-IMO60 OTHOLLEHWI N YKITIOHEHWE
OTBETYMKA OT pPacxogoB, CBA3AHHbLIX C XXWUJIbEM.
OTBETUUK BbIN NPU3HAH YTPaTUBLLMM NPaBo NoJ1b30-
BaHUS XXJbIM MOMELLIEHNEM' .

Bo BTOpOM npumepe cygebHoe peLleHne no
aHanormyHomy aeny 6b110 BbIHECEHO 3a04HO. OT-
BETUYMK NPOXXMBaN B CMOPHOI KBapTupe, pacro-
JIO>XKEHHOW B CENbCKOM MECTHOCTN, BMECTE CO CBO-
en cemben ¢ 1999 roga. OgHako Yepes3 HECKOJIbKO
NIET NMOMeLLeHne odurumanbHO ObINo NPU3HaHO He-
NPUrogHbIM ANt NOCTOSIHHOTrO MPOXXMBAaHUSA, U ce-
MbS MOKUHYMa ero, nepecenmsBLUNCb B HOBOE npe-

OOCTaBfIEHHOE el Xunbe. Bce Bewm 13 crnopHoim
KBapTUPb! Obln BbiBE3EHbl. COPHOE XUibe ObINo
OTKJ/IIOYEHO OT YCAYyr 3Hepro-, BO4O- U ra3ocHab-
Katowien opraHmsauuin. NpepcrtaButenn MyHULN-
nafbHbIX OPraHOB HEOAHOKPATHO HanoMuHanu
OTBETYNKY O HEOOXOAMMOCTU CHATUSA C perncTpa-
LMOHHOrO y4eTa, HO OH He caenan aToro.

B cooTBETCTBMM C BbILLEN3NOXKEHHBLIMU 06-
CTOSATENbCTBAMU OTBETYMKU, KOTOPbIE HE COYU
HY>XHbIM SIBUTbCS B Cyf, paccMmaTtpvBaBLUniA OEeNo,
CBSI3aHHOE C UX ObIBLUMM XXWUJSIbEM, ObINN NMpU3Ha-
Hbl YTPATMBLUMMMN NPaBo MONb30BaHNS XXWUSbIM MO-
MELLEHNEM 3204HbIM PeLLUeHneM CcyaaZ.

WNTak, ocTaBneHne rpaxxgaHnHOM Xnnbsi 6e3
HaMepeHNs BO3BPaTUTLCA 0OpaTHO Yepes onpege-
JIEHHOE BPEMSsI — 3TO OAHO M3 OCHOBaHWI JINLLEHNS
€ro npasa NoJib3oBaHus Xuneem. Ho, kak y>xe 6b1i10
CKasaHo, YpEe3BbIHaNHO BaXKHO, YTOObI BbIE3M MPaK-
JaHMHa 1Men MOCTOSIHHbIA XapakTep, a He npea-
cTaBnsn 6bl cOBON BpeMeHHoe oTcyTcTBre. Mex-
Oy TeM, 3aKoHodaTeNeM He yaeneHo BHUMaHue orl-
peneneHnto YETKNX KPUTEPUEB NOCTOSIHHOMO Xapak-
Tepa OTCYTCTBUSA rpakAaHUHa B MeECTe MpOoXXuBa-
HMS. DTOT BONPOC OTHAAETCA Ha YCMOTPEHUE Cyna.
Kak npaBuno, cygbl TWaTenbHO UCCNEeayoT BCE
obcTosATeNnbCTBa Aena, yaoenss noBbILEHHOE BHU-
MaHue hakTy y4acTus rpaxgaHuHa B pacxogax no
CcoOepXKaHuto Xunbsi. MNprHMMaOTCsl BO BHUMaHWe
N cBuaeTeNibCKne nokasaHus. OgHako cBepeHus
caugeTenien MoryT ObiTb HEMOMHBIMU U CYObEKTUB-
HbIMW, @ y4acTue B pacxogax Ha KOMMyHaslbHble
YyCNyrn He BCcerga BO3SMOXXHO MOATBEPAUTb LOKY-
MeHTanbHO. C To4kK 3peHuns J1.B. MacneHHKoBom
n E.B. KoBanbuyK, B XXMIULLHOM 3aKOHOOATENBCTBE
OTpaXkeHa npe3ymnuum BPEMEHHOCTK, a He NMOCTO-
SAHCTBa OTCYTCTBMA B Xunbe [5]. OgHako cynebHas
npakTuka ceugetenbcTeyeT 06 obpaTtHoM. B 60s1b-
LUMHCTBE MPOoaHan3NpPOBaHHbIX HAMW PEeLLEHWI
CyOpl, Kak npasuno, nogaep>xmsany uckn ob ytpa-
Te npaBa NoSb30BaHUS XUSIbEM, HECMOTPS Ha ap-
FYMEHTbl OTBETYMKOB, CTPEMMBLUMXCS AOKa3aTb
BPEMEHHOCTb CBOEro OTCyTCTBMA. [aHHasa TeHOeH-
ums 6bina BbisiBNieHa B CyaebHbIX cnopax Kak B OT-
HOLLIEHU >XKNNbS, UCMONb3YEMOro Ha OCHOBE [Oro-
BOpa CoUManbHOro HariMa, Tak 1 B OTHOLLEHUN XXKU-
Nbsi, NpyHagexxallero CO6CTBEHHUKY. PaccMoTpum
npumep. T. 06paTtnnch B CyA C UCKOM O JNINLLEHWUN
ee povepu [1. npaBa NONb30BaHUS >XXUMbIM MOMe-
LLiEHMEM, T.K. A0Yb MHOMO NET He NPOXXMBaET B AaH-

" Pewenue no geny Ne 2-701/2022. — URL: https://sudact.ru/regular.
2 PeweHune no geny Ne 2-1491/2022. — URL: https://sudact.ru/regular.
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HOM >XUJIOM MOMELLEHNM, B KBAPTUPE HET €€ BELLEN.
Ha mMomeHT nogaumn ucka T. g9BNgeTCsa eAnHCTBEH-
HbIM COBCTBEHHUKOM >XWUOro nomelleHus. OTeeT-
yuk I. 3asBuna B cygebHOM 3acefaHuu, YTo B CO-
OTBETCTBUU C AaHHLIMU PErMCTPaLMOHHOIO yyeTa
OHa COXpaHseT NpaBo NOJSIb30BaHNS CMOPHBLIM XKK-
neeM. Mexgay Tem, T. CMeHuna 3aMoOK Ha BXOOHOW
OBEpV B OaHHYK KBapTUPY U numna ee BO3MOXX-
HOCTM OCYLLECTBEHNS 3TOrO npasa.

Cypn, npywen K BbiBogy, 4TO . MHOMO NET Ha-
3a[, OTKasasacb B OAHOCTOPOHHEM MOPsSigKe OT CBO-
X NpaB 1 06A3aHHOCTEN NOMb30BAHNSA CMOPHbLIM
XKUNbIM nomelleHneMm. . He XpaHuia B CNOPHOW
KBapTMpEe CBOUX BELLEN, HE y4acTBOBasia B orare
KOMMYHasbHbIX ycayr. T. SBASETCA €AMHCTBEHHbIM
COBCTBEHHMKOM XXNI0rO MOMELLIEHNS, 1 MPENATCTBUS
K HapyLLEeHMIO ee npasa COOCTBEHHNKA O0SKHbI ObITb
yCTpaHeHbl. PyKOBOACTBYSACH BbILLEN3NOXEHHBIMA
COOBpaXkeHVsIMKX, CyA, YOoBneTsopun uck T'.

NTak, ecnn OTCYyTCTBME B XXUOM MoMeLLe-
HUWN rpaXKgaHNHA HOCUT MOCTOSIHHbIA XapakTep, TO
3arHTEepPEeCcoOBaHHbIE N1LA BRpaBe Ha OCHOBAHUN Y.
3 cT. 83 XKK P® notpebosatb B cyaebHOM nopsa-
Ke MpU3HaHNs ero yTpaTusLIMM NMPaBo MOSb30Ba-
HUS1 KOHKPETHLIM XUMbeM. OTO NpaBo, Kak BUOHO
N3 NpuBeneHHbIX Hamy MPUMEPOB, pPeannu3yeTcs U
B OTHOLUEHUW MYHULMNANBHOMO XWibs, U B OTHO-
LIEHNN XKNJIbS, HAXOAALWErocs B CO6CTBEHHOCTMW.
OpHako B cT. 83 KK PO pedb MOET TOMbKO O XXU-
be, HaxogsiemMcs B couuanbHOM Hanme. ITO
npoben NpPaBoBOro PerynampoBaHus.

B pabote MapTbiHOBON M.P. 0TMeYeHO, 4To
CYLLECTBYIOT UCKIOYEHNS, NPU KOTOPbIX ObiBLUNE
YfieHbl CeMbU COBCTBEHHMKA MOIMYT COXPaHATb
NnpaBo MOJSIb30BaHUSA XXUbIM MOMELLEHNEM, Tak,
HanpuMep Ccyn MOXXET NPUHATb PELLEHNE O COXpa-
HEeHUN 3a ObIBLUVMM YSIEHOM CEMbW COOCTBEHHUKA
npasa Nonb30BaHMs Ha ONpPedeneHHbI CPOK, Yin-
TbiBasi pasnnyHble obcToATeNbCTBA [4].

B cT. 83 XKK P® 3achmkcupoBaHbl 1 MHbIE
OCHOBaHWs1 yTpaTbl NpaBa Monb30BaHNS XXUNbeM?,
Hanpumep, ecnv rpaxxgaHviH, NONb3YHOLWNACS XUi-
naoLwaapo No OroBopy coumanbHOro Hamnma, 6o-
nee WeCTn MecsUeB He ynnadmBaeT pacxonos,
CBSI3aHHbIX C OobecrneyvyeHnemM OTOMMAEHUS, BOAO-
CHab>keHus1 1 MHbIX ycnyr. PagymeeTcs, ecnny faH-

HOrO rpakgaHnHa MMEKTCA BECKUE NPUYUHBI AN
nogo6HOM HeynnaTbl, Cy4 NPUHUMAET UX BO BHU-
MaH1e N BbIHOCUT KOMMPOMUCCHOE peLUeHme.
Cnepytowas npuynHa ces3aHa C nopyen Xu-
Jbsi. Ha npakTuke gaHHoe OCHOBaHWE MMEET MHOIO-
BapuaHTHble NposiBneHus. MNpuinHeHne yuepba xu-
JIbl0 MOXKET BbIPaXXaTbCsl B €ro noBpexxaeHnn (Kak
CTPOUTENBHBIX KOHCTPYKLWIA, Tak U OTAENbHbIX CUC-
TEeM), B NPUBEOEHUN XXUNbS B aHTUCaHUTapPHOe CO-
CTOsiHVE 1 T.M. Ellle ogHa npuynHa KacaeTcs cutya-
UWA, B KOTOPbIX rpaXkgaHuH BedeT obpas »XusHu,
CYLLIECTBEHHO HapyLLaIOLLMIA UHTEPECHI coceen, 3a-
KOHHO OTCTavBaroLLMX CBOE MPaBO Ha TULLNHY (OCO-
OEHHO — B HOYHOE BPEMS CYTOK), Ha OOJSDKHOE CO-
CTOSIH/E MOMELLEHNA OBLLEro NOSIb30BaHNS U UHbIE
npasa. Ecnv nepevncneHHble Bbille OCHOBaHUS Me-
0T MECTO, TO 3aUHTEepPEeCOBaHHbIE N Brpase Mo-
TpebosaTb B cynebHOM nopsigke NPU3HaHUs rpak-
JaHvHa (Wnn rpaxkgaH) yTpaTtuBLLmnM (YTpaTUBLLMM)
npaBo NOJSIb30BaHNS KOHKPETHBLIM XKUJTbEM.
MopsnoK nogaym NCKOBOMO 3asiBiiEHNS perfa-
MEHTUPOBaH MPaXkAaHCKO-NpoLeccyasibHbIM 3aKOo-
HogatensctBoM P®3. H.E. KapsruH cnpasepnnso
NOAYEPKNBAET 3HAYUMOCTb JOCKOHAIBHOIO BbIMOS-
HEeHVs 3aKoHoAaTesSbHbIX TpeboBaHun K odopmie-
HMIO UCKa U K ero Coaep>KaHnio B paccMmaTpuBaemMon
chepe NpaBoOOTHOLLEHW [2, ¢. 49]. Komnosuums uc-
KOBOMO 3asiBJfIEHVS1 BKIOYAET BBOOHYH, MOTUBUPO-
BOYHYIO, MPOCUTENBHYIO HYacTu 1 MPUNOXKEHUS. HeT-
KOCTb 1 JTAKOHWYHOCTb U3N0XKEHUS 0BYCNOBMEHDI
TpeboBaHVAMU OULMANBEHO-AEM0BOr0 CTUIA PEYN.
BecbMma ybeouTesnibHO B ICKOBOM 3asBSIEHNN BbIrSis-
OAT CCbINKU Ha NOATBEPXAAOLLME KaxKabIin n3nara-
EMblIli apryMeHT OOKYMEHTbI, Coaep Kallmecs B npu-
JIOKEHUN K 3asBeHN0. Takas nHpopmaumns, obbly-
HO NpeacTaBfsieMas B CKOBKax, MO3BONSET coenatb
aKLEHT Ha apryMeHTax, NpMBOAMMbIX UCTLOM 1 TEM
CaMbIM MOBbIWAET MX 3HAYNMOCTb N BECOMOCTb.
MNpockba, NpeacTaBneHHast B NPOCUTENBHOM YacTu
NCKOBOIO 3asBJIEHUNS, TaKXXe OOSKHA ObITb N3S10XKe-
Ha YETKO, KOHKPETHO, CO CChIIKOM Ha COOTBETCTBY-
toLLIe HOPMbI 3aKOHOOATENLCTBA. Takxke ucTew, 4on-
XKEH yKasaTb 06CTOATENbCTBO, OOYCOBMBLLEE HE-
06X0AMMOCTb MOAA4YM MM MUCKa O NPU3HaHU OTBET-
YrKa yTpaTUBLLMM MPaBo NOML30BaHNS XuibeM. Mpu-
Y/Ha MOXKET 3aKJIK04aThLCH, K NPUMEPY, B HAMEPEHNN

" Pewenue no geny Ne 02-0012/2021. — URL: https://sudact.ru/regular.

2 XKunnwHbin kogeke P® ot 29.12.2004 Ne 188-®3 (c n3m. Ha 14.02.2024, pep., peicteytolas ¢ 25.02.2024). Ct. 83. —
URL: http://www.consultant.ru/document/cons_doc_LAW_51057/.

8 MpakmaHckuii NpoLeccyanbHbili kogeke Poccuiickolt ®epepaumn ot 14.11.2002 Ne 138-P3 (pep. ot 25.12.2023). Cr.
131. — URL: http://www.consultant.ru/document/cons_doc_LAW_39570/.
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NCTLA NPMBATM3NPOBATbL >XKNI0e NMOMeLLieHre 1 T.Mn. B
3aK/I0YNTENBHON YacTU UCKOBOrO 3asiBIEHNst JO0N-
>KHbl ObITb NPeaCcTaBNeHbl MPUNOXKEHNS], HA KOTOPbIE
OAlOTCH CCbINKN B MOTMBMPOBOYHOW YacTu.

Takum o6pasom, NCKOBOE 3asiBNeHne Oon-
>KHO COOTBETCTBOBaTb TpeboBaHMsM 3akoHOAa-
TENbCTBA K ero hopme 1 CoOAepP >KaHno, HaXoanTb-
CHA B COOTBETCTBUM C TpeboBaHMaAMM ourumanb-
HO-OEeN0BOro CTUASA K COCTaBNIEHNIO FOPUANYECKINX
OOKyMeHTOB. [logaBas gaHHbIn UCK, nctewl, ob6a3aH
npeabsBUTb 0OOCHOBaHHbIE [OKa3aTeNbCTBA, KO-
TOpble TLWATeNbHO MCCNenyrTCa CyaoM.

Mpn aHanM3e KOHKPETHbIX CyAebHbIX peLue-
HUI cpa3y bpocaeTcsa B rnasa ux cneuyuduka B
clny4asix, eCnm 3aTPOHYTbl MHTEPECHI HECOBEPLLEH-
HONETHUX rpakaaH.

3akoHogaTesnb rapaHTMpyeT npasa pebeHka Ha
Xunbe npy NobbIX YCNoBUSX, AaxKe Npu yTpaTe Ta-
KOro npasa ogHMM 13 ero pogutenen. 3T1o obCcTos-
TeNbCTBO 0COB0 NogvepKHyTO B cTtathe .A. Maii-
cTpeHko n Al MaiictpeHko [3, ¢. 12]. Ctatba 292
'K PO HanpaeneHa Ha OxpaHy MHTEPECOB HECOBEP-
LUEHHONIETHUX MPU OTHY>KOEHUN XXUNbs'.

[MpoaHanuanpyem psg npUMepoB 13 cyoebHom
NPaKTUKK, NO3BOSSKOLLMX NOATBEPAUTL Peann3aumto
B CyOeOHbIX PELIEHUsIX 3aKOHOAATENbHbIX MOJSIOXKE-
HAA O MPUOPUTETE XXWIULLHBIX NPaB HECOBEPLLEH-
HONETHUX. VIcTew, 06paTuics C NCKOM O CHATWN CBO-
€ro HeCOBEPLUEHHONETHErO CbiHA C PErMcCTPaLOoH-
HOro yyeTa B KBapTupe, NpuHagexallen ucTuy Ha
npaee cobCTBEHHOCTU. B cBOEM 3asBNeHUN UCTeL,
cocnancs Ha cregyrowme obertosaTensctea. Cnop-
Has KBapTMpa SIBASIETCA €ro SINYHLIM MMYLLECTBOM,
NPUOBPETEHHBIM B TO BPEMS, KOraa OH eLle He Obin
>keHat. lNocne 3aknoyeHns 6paka OH NPOoXXMBa Co
CBOEI Cynpyroi (a No3gHee — U CO CBOUM HECOBEP-
LUEHHOSIETHUM CbIHOM) B KBapTupe, HaxoasLuelncs B
COB6CTBEHHOCTW poauTenen cynpyri. Pogutenun oT-
Kasanicb NponMcaTb Ha CBOK XXMUAMJIOLLaAb CBOEro
BHYKa, MOSTOMY HECOBEPLUEHHONETHUIN PeBEeHOK Bbin
3aperncTpmpoBaH No agpecy KeapTupbl UCTUa, T.€.
CMOpPHON KBapTMPbI. Yepes veThbipe roga 6paka cyn-
pyr pa3Bennchb, 1 UCTEL, BEPHYJSICS B CBOKO COBCTBEH-
Hyto KBapTupy. OH obpaTuicsa B CyA C UCKOM O -
LUEHMN npaBa NofIb30BaHNs CrIOPHbIM >XXKUTbEM CBO-
€ro HeCOBEPLUEHHOSIETHENO CbiHA B CBA3M C TEM, YTO
pebeHOK (haKTMYECKN NPOXXMBAET BMECTE C MaTe-

pblo, @ B KBAPTUPE UCTLA HMKOFOA He MpoXXusar.
OpHako cyn, oTkasan B UCKe, OTMETUB B CBOEM pe-
LLEHMW, YTO, XOTHA NoKa eLle ManofIETHUN pebeHoK
HEe MOXKET peLuaTb cam, rae UMEHHO eMy NPOXKNBATb,
O[HaKO MO AOCTMKEHUN YCTAHOBIEHHOMO 3aKOHOAA-
TENbCTBOM BO3PACTHOrO 6apbepa OH CMOXXET OCY-
LLeCTBUTb NpaBo Bblbopa. Cya, Takum obpasom, npu
pPacCMOTPEHUN fena, Npexxae BCero, UCXoaun m3
NHTEPECOB HECOBEPLUEHHONETHErO a2,

B gpyrom npumepe uctey . obpatunach B
CYL, C CKOM O CHSITUN C PErncTpaunoHHOro yyeta
B. 1 AByx ee HECOBEPLUEHHONETHUX OETEN, KOTO-
pble He SIBASOTCS YieHamu cembun L., T.K. coxpa-
HEeHVe 3a HUMK NpaBa NoJIb30BaHUS CMOPHbIM XXN-
JIbeM HapyLlaeT npaso cobcTBeHHOCTU [. Ha aaH-
Hoe >Xunoe nomelleHue. B xone cypebHoro pac-
CMOTpPEHUs1 aena BbISICHWIOCb, YTO B. siBnseTcs
6biBLWen cynpyron 6parta [., ¢ KOTOpOoWn OH Haxo-
antest B passode. CrnopHasi KBapTupa npuHagie-
xana [., ogHako oH odopMun OOroBop OapeHus
Ha UMsi CBOEro OTLa, KOTOPLIA B TEYEHNE KOPOT-
KOro BpeMeHn nepegan CropHyto KBapTupy B Aap
csoeinn goyepun . Cyn cyen, 4To NepeynNcneHHble
OENCTBUS NpeciefoBani Lenb NULLIEHNST HECOBEp-
LLIEHHONETHUX OeTel NpaBa NoJIb30BaHNS CMOPHbIM
>XKUNbIM MOMeLLeHneM. Tak Kak ux OTel, He nNpeno-
CTaBUN MM MHOIO >XUIOro NOMELLIEHNS, Cyh, onpe-
penvun pgencteua . n ee 6pata Kak 3n0ynotpeb-
JIeHVe NpaBoOM W O0TKasas B MICKOBOM TpeboBaHui®.

Kak BMOHO 13 N3NT0XXEHHOTO BbilUe, Cyabl TBEP-
0O CTOSAT Ha 3awuTe npasa Nosib30BaHNs HECOBEP-
LLIEHHONETHUX XUNbeM. Takasi No3vumsi BrosiHe ec-
TECTBEHHA 1 COOTBETCTBYET roCyAapCTBEHHOWN MOsn-
TVKE N 3aKOoHOAATeNbHbIM YCTaHOBNEHUsM. [etn —
3TO BbICLIAA LIEHHOCTb COLMaibHOro rocyaapcraa.

Mpn aHannM3e 3akOHOAATENbHbIX HOPM U CYy-
Oe6HbIX peLueHuin B uccnegyemMmom obnactu Hamm
Obls1 coenaH BbIBOL, O LenecoobpasHOCTM HEKO-
TOPOro MOBbILLEHWST 3aLLUNTbI eLle OAHOW KaTero-
pun nuy, — BbIBLUNX YNEHOB CEMbW COOCTBEHHUKA.
Ha HepmocTaTky NpaBOBbIX HOPM, PernameHTupy-
IOLLMX MPaBOOTHOLLUEHNS COBCTBEHHMKA >XXMNJIOTO
NOMELLEHNST N ObIBLUMX YSIEHOB €ro CemMbi npu pe-
anusauun 1M1 npasa nosib30BaHNs AaHHbIM MOMe-
LLeHeM yKasblBaeT, B YacTHocTu, H.E. Omutpue-
Ba [1, c. 52]. B cootBeTtcTtBUM cOo cT. 31 KK PO
nocne ouumanbHOro 3aBepLueHns bpaka ObiBLUMIA

" MparkgaHckuii kogeke Poccuiickoin ®epepaumm (HacTb nepBasi. HacTb BTOpast, 4acTb TPeTbs. HacTb YyeTBepTas). CT. 292, —

URL: https://base.garant.ru/10164072/.

2 PeweHune no geny Ne 2-1051/2021. — URL: https://sudact.ru/regular.
% PewweHue no geny Ne 2-1144/2022 URL: https://sudact.ru/regular.
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Cynpyr yTpadvMBaeT NpaBo MOMb30BaHNS XUIbEM,
COBCTBEHHVKOM KOTOPOro SBNSAETCSA BTOPOW Cyri-
pyr'. B 60nblUIMHCTBE CnyyYaeB 3TO BMOSHE crnpa-
BeamBo. OgHaKo >XU3Hb MHOrorpaHHa, u 3a gam-
TefbHbIN Nepuod 6paka cynpyr, He ABASIOLWMIACA
COBCTBEHHMKOM, MOl OCYLLECTBUTb 3HAYUTESIbHbIE
BJIOXKEHUS B KOHKPETHOE XXMNJoe nomeLLeHve. [ax-
HOoe OBCTOATENBCTBO NMOPOXOAET Y HErO0 COOTBET-
cTBylOLLME npaBa. Mexay Tem, usyveHue cyneb-
HbIX PELUEeHNA NPUBOAUT K BbiBOL4Y O TOM, YTO B
psge cnyyaeB pelleHns 06 yTpaTte npasa nosb30-
BaHWS XXUNbeM ObIBLLErO Cyrnpyra He BnosiHe 060-
CHoBaHbl. Mexay Tem, nccneposartenn, B YaCTHO-
ctu, A.lI. HeBocTpyeB, OCOBEHHO NOOYEpPKUBAOT
HeobXoAMMOCTb obecneveHnss cobnageHns Tpe-
60BaHNsi 060CHOBAHHOCTUN CYAEOHbIX PeLLeHNA B
aHanusunpyemoi cepe [6, c. 171].

[MoaToOMy, Kak y>Xe OTMe4anocb, Lenecoob-
pa3Ho gononHutb cT. 31 XKK P® nonoxkeHnem o
rapaHTusx gas nuud, OCyLLECTBMBLUMX 3HAYUTENb-
HbI BKNag, B yNy4lleHne COCTOSHUS XXUMbsl, OCTa-
BMB 32 HUMU NMPaBo NONb30BaHWs U NOCIe npekpa-
WweHns 6paka. PasymeeTcs, NOAoO6GHbIE BIOXKEHMS
N VHblE BECKME OCHOBaHUSA LOMKHbI ObITb NOATBEP-
XXAEHbl yoeouTenbHbIMM fokasaTenbcTBamu Ha
MaTepuanbHbIX HOCUTENSX.

Cnucok uuTupyemon nutepaTtypbl

NTak, peanusauns ytTpaTtbl rpaxgaHUHOM
npaBa NoNb30BaHUS XXUTbeM COMNPsiXKeHa C PAaoM
npo6semM NpPaBOBOro PEryiMpoBaHusl, KOTopble
Heo6X0AUMO NpeofosnieBaTb C Lefblo onTMMu3a-
LVN NPaKTUKK CyadoB.

3akn4yeHne

Taknm ob6pa3om, B HaCTOSLLEM UcCcenoBa-
HUW BblIN NPOoaHaNU3NpPoBaHbl OCHOBAHUS 1 NOPS-
OOK npekpalleHns npasa nosib30BaHUSA XXUSbIM
nometleHeM. lNpoBegeHHoe nccnegosaHne 6asu-
pyeTcsa Ha maTtepuanax 3akoHogartenbctea PO, a
Takxe Ha matepuanax cygebHom NpakTuku, KOTo-
pble MO3BOAUAN APOUNKCTPUPOBATL OCOBEHHO-
CTV peannsauum nccrnegyemoro npaBoOTHOLLEHNS.
B npouecce nccneposaHus 6bii BbiSBIEH pAg, NPo-
6nem: pa3bpoCaHHbIN XapakTep MpPaBOBbIX HOPM,
CBSI3aHHbIX C yTpaTol npasa Nosb30BaHUs »XWUJb-
€eM; OTCYTCTBME 3aKOHOAATESNIbHbIX KpUTEepUeB Orl-
peneneHnst NOCTOSHCTBA OTCYTCTBUSA rpadkaaHu-
Ha B ONpefeneHHOM MeCTe XXUTeNbCTBa; He3alm-
LLIEHHOCTb Mpas GbIBLUNX CYNpPYroB CO6CTBEHHNKOB
Xuba (Npy onpegeneHHbiX 06CTOATENbCTBAX).
MNepedncneHHble Npobenbl AoMKHbI ObiTb NPEoao-
JIeHbl HA 3aKOHOOATENbHOM YPOBHE, T.K. OHU Hera-
TUBHO BJINSIOT HA COCTOSIHUE CyOeOHOM NPaKTUKN.
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11662. EDN UAWHSR.
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HEOBXOAUMOCTb
3AKOHOAATEJIbHOIo
ONMPEAEJIEHUSA NMOHATUA «CEMbS»

THE NEED FOR A LEGISLATIVE
DEFINITION OF THE CONCEPT
OF «FAMILY»

AHHOTAUUA

B ctatbe aBTOp NPOBOAMT aHaNIM3 POCCUINCKOM COBPEMEHHOW U UCTOPW-
YeCKOW IopMANHECKON 1 NCUXONOMMYECKON MbICIN Ha NMPegMeT coaepxa-
HUS OTAENbHbLIX MOSIOXKEHNI O CEMbE KaK O KOMMJIEKCHOM OOLLIECTBEH-
HOM MHCTUTYTE. MpPOoBEOEHHLIN aHaNN3 MEXOYHAPOLOHbLIX U POCCUACKIX
HOPMAaTVBHbIX aKTOB MO3BOMNS BbIBUTL NPOGAeMy 0OHOBOKOro TOJSIKO-
BaHMs ceMbl B Npase BooObLLle. bbina gokasaHa HeoO6XO0OMMOCTL BBeae-
HUS1 B OTEYECTBEHHOE 3aKOHOAATENBCTBO YHUBEPCASIBHOIO MOHATUSA Ce-
MbW C TOYKM 3PEHNSA KOMMJIEKCHOrO Noaxoda KO BCEM €ro COCTaBfsHO-
LM, B TOM YUCTe — C BbIOENEHEM POMN B PasBUTUN CEMbM MOPaSIbHO-
ncmuxonorndeckoro acnekra. C TOYKU 3peHnst MOCTOSIHHOIO Pas3BUTUS
TpaHchopMaumm CeEMbI N CEMENHBLIX OTHOLLEHWUIA X MOPasIbHO-MNCUXONO0-
FMYECKUA aCleKT MOXKET 0Ka3aTb CYLLECTBEHHOE MOSIOXKUTESIbHOE BINS-
HMe Ha TpaHchopMaUnio N PasBUTUE CEMENHbBIX MPaBOOTHOLLEHNIA.

KnioueBble cnoBa: CEMbsl, YNeHbl CEMbW, MHCTUTYT, NPaBo, NPaBOOT-
HOLLEHUS!, MOparb, MCUXONIOTUs, XO3ANCTBO.

ABSTRACT

In the article, the author analyzes Russian modern and historical legal and
psychological thought on the subject of the content of certain provisions
on the family as a complex public institution. The analysis of international
and Russian normative acts made it possible to identify the problem of
one-sided interpretation of the family in law in general. The necessity of
introducing the universal concept of family into domestic legislation from
the point of view of an integrated approach to all its components, including
highlighting the role of the moral and psychological aspect in the
development of the family, was proved. From the point of view of the
constant development and transformation of the family and family relations,
their moral and psychological aspect can have a significant positive impact
on the transformation and development of family legal relations.

Keywords: family, family member, institution, law, legal relations, morality,
psychology, economy.
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BeBepeHune

He cywlecTByeT eguHOro MHEHNs B OTeye-
CTBEHHOW HayKe O TOM, YTO >Xe TaKoe «CeMbsi». TeM
6osee — ¢ TOYKM 3peHns Npaea. B pamkax TeHaeH-
LU nocnegHnx 1T NOCTENEHHO peann3yeTcs Bblo-
paHHbI Poccuel Kypc Ha CaMOCTOSATENbHYIO MO-
JINTKKY, B TOM YUCIE — B CUCTEME 3aKOHOAATESb-
ctBa. OgHako npaBso, Kak Nobasa Hayka, TpebyeT B
KayecTBe 6asnca cucTemy YETKO onpenenéHHbIX
MOHSATUN, KOTOPblE HE MOOBEPralOTCA UCKaXKEHWUIO
N HeOBYCMbICNEHHOMY ToJsikoBaHuto. MoTtomy ans
BbIOPAHHOIro Kypca IpuanyecKon camoCToATENb-
HOCTM HEO6X0ANMO MMETb BbIPabOTaHHYIO C y4é-
TOM POCCUNCKMX YCNOBWUIA CUCTEMY HEeOBYCMbIC-
NEeHHbIX odurunanbHO 3aKpPennéHHbIX TEPMUHOB.
OaHMM 13 TaknX KJIKOYEBbIX NMOHATUN SABMSIETCS Or-
pegeneHne cemMbin, KOTOPOro Ha AaHHbIA MOMEHT
B OTEYECTBEHHOM 3aKOHOAATENIbCTBE, YBbl, HA OaH-
HbIA MOMEHT He CyLLEeCTBYeT.

[ns co3pgaHusa XoTsa Obl MPUMEPHON MogeNN
Takoro TepMuHa HeobxoaMmo obpalleHne Kak K
npaBOBbIM LOKTPMHAM N MHEHUSIM YYEHbIX-NPaBo-
BELOB, TaK U K OTAENbHbIM HOPMaM Y>Ke CyLLEeCTBY-
IOLLMX OTEYECTBEHHbIX M MEeXAYyHapOOHbIX HOpMa-
TUBHbIX aKTOB.

OcHoOBHasi 4acTb

B nyHkTe 3 ctatbyn 16 Bceobluen gexknapa-
umn npae vyenoseka OOH ot 1948 ropa paétcs
cnepyollee onpepeneHne cembl:

«CeMbs ABNSIETCSA ECTECTBEHHOW M OCHOBHOW
AYenKor obLLecTBa 1 MMEET NPaBo Ha 3aluTy Co
CTOPOHbI ObLLecTBa 1 rocygapcrea»’.

B KoHeeHuun OOH o npaBax pebéHka oOT
1989 roga ckasaHo crnegyoLee:

«...b) NPU3HaIOT, 4YTO YCbIHOBMEHNE B OPYrOm
CTpaHe MOXXEeT paccMaTpuBaTbCsl B Ka4eCcTBe allb-
TepHaTMBHOro crnocoba yxoaa 3a pebeHKoM, ecnm
pebeHOoK He MOXKET 6bITb NepedaH Ha BocnuUTaHue
WM NMOMELLEH B CEMbIO, KOTOpasa morna 6bl obec-
NeYnTb ero BOCNUTAHUE WU YCbIHOBNEHNE. ..»2,

Mpn obpalleHnn K poOCCMNCKOMY 3aKoHoOa-
TENbCTBY HEMOCPEACTBEHHOE TOJIKOBAHNE CEMbMU

OaéTtcsa ToNbKo B ctaTbe 1 heaepanbHOro 3akoHa
«O NPOXXUTOYHOM MUHUMYME>:

«CeMbsi — nua, CBsA3aHHbIe POACTBOM U (UNK)
CBOWCTBOM, COBMECTHO NMPOXKMBatoLLme 1 BeayLume
COBMECTHOE XO035ICTBO»".

30ech pacKpbIBaeTCst POJib CEMbU KaK cpea-
CTBa BOCMUTAHUSI JIMHHOCTU, YTO XOTb U BEPHO,
OfHaKO MOKasblBaeT /MLb MOBEPXHOCTHYIO, Cca-
MYIO OYEBUAOHYIO CTOPOHY OAHHOro O6LLEeCTBEHHO-
ro nHcTuTyTa. [laHHas TpakToBKa yCrewHo oTpa-
)XaeT npexxae Bcero MyHKUUM CEMbN Kak UHCTU-
TyTa, AAlOLLEro Ha4ano passuTuo obLlecTsa B Lie-
JIOM 1 rocygapcTsea B gasnbHeln nepcrnexktmse (Mpu
NOCTENEHHOM CO3[aHUN 1 06beAMHEHUN HECKOJIb-
KUX TakuX MHCTUTYTOB), @ TaKXe KaK MHCTUTYyTa
BOCMPOM3BOACTBA M BOCAUTAHUS HOBbIX MOKOMe-
HUIM rpa>kgaH. Y>ke Ha JaHHOM aTarne aHann3a MoXK-
HO BblAENUTb UCTOPUYECKYIO 1 BOCMNPOU3BOA-
CTBEHHYIO POJib UHCTUTYTA CEMbW, OOHAKO 3TUX
NONOXKEHUI HEQOCTATOYHO ANSt CO3AaHNS1 UCKOMO-
ro onpegeneHus.

B ueHTpanbHOM CTONNE POCCUINCKOro CEMEN-
HOro 3akoHopgaTtenbctBa — CemenHom Kopekce
Poccuiickon ®epepaunn, ctaTbh nepsas 1 BTopas*
copep>xat B cebe NOMIOXKEHNs1 U NPUHLMMbI, KOTO-
pbleé MOXXHO CUYMUTaTb OTMNPAaBHOW TOYKOW AN gaH-
HOro nccnegoBaHNs: CEMeHbIE OTHOLLEHMUS B Poc-
CUN OCHOBaHbl Ha A06POBOSIBHOM COKO3€E MY>K4K-
Hbl M >XEHLMHbI, UX paBeHCTBE, Cnocobe BHYTPU-
CEMENHOro peLleHns BONPOCOB MO B3aMHOMY
Cornacuio NpPenMyLLIECTBEHHOM crnocobe peLleHns
CeMelHbIX KOH(NVKTOB, MPUOPUTET CaMOCTOSI-
TENbHOro, NOJIHOLEHHOrO (C paBHbIM y4acTueMm
obounx popuTtener) BocnuTaHnsa geten, obecnedye-
Hue nx 61arocoCTOSsIHMS PaBHO Kak M MPoYnx He-
TPY[OCNOCO6HbIX YneHoB cembn. OgHako ons co-
34aHUs yHMBEpCcanbHOro onpegeneHns Heobxoou-
MO 6ydeT BHECTM HeBGONbLLOE YyTOYHEHME: faHHble
NOJSIOXKEHNSA NMPUMEHNMbI HE TOSIbKO K COKO3Y MYXK-
YMHbI N XKEHLLWHBI, 3aKJIlo4HaroLmX 6pak, HO TakXKe
K NtobbiM BMAAM POACTBEHHbLIX OTHOLUEHWUIA, Mo-
CKOJIbKY Ha MpakKTMKe He BO BCEX Clyyasix cnegy-
€T NPU3HaBaTb CEMbEN NCKOHYMNTENBHO CO3 MYyXK-

' «Bceoblwas geknapaunsi npaB venoseka» (NpuHaTa eHepanbHoli Accambneein OOH 10.12.1948). URL: https://
www.consultant.ru/document/cons_doc_LAW_120805/ (nata obpaieHuns: 27.10.2023).

2 «KoHBeHLMsi 0 npaBax pebeHka» (onobpeHa MeHepanbHoi Accambneeii OOH 20.11.1989) (Bctynmna B cuny ans CCCP
15.09.1990). URL: https://www.consultant.ru/document/cons_doc_LAW_9959/ (nata obpaweHus: 27.10.2023).

8 ®epepanbHbI 3akoH 0T 24.10.1997 Ne 134-03 (pen. ot 29.12.2020, ¢ nam. ot 05.12.2022) «O Npo>KUTOYHOM MUHUMYME

B Poccuinckon depepaumnns. URL:

https://www.consultant.ru/document/cons_doc_LAW_16565/

bbbd4641125b222beaf7483e16c594116ed2d9a1/ (nata obpatueHus: 18.03.2024).
4 «CemelHbIll kKogekce Poccuiickon ®epepaumm» o1 29.12.1995 Ne 223-93 (pep. ot 31.07.2023) (c u3m. 1 gon., BCTyn. B
cuny ¢ 26.10.2023). URL: https://www.consultant.ru/document/cons_doc_LAW_8982/ (nata obpaiueHus: 27.10.2023).
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YUHbI U XKEHLUMHbI, CO34aHHbIA C Lenbio poXxae-
HUA 1 BocnuTaHus aeten. C gpyroi CTOPOHbI, HE
cnegyeT Npu3HaBaTb CEMbAMU N OOHOMOMbIE Bpa-
KW, MOCKOJIbKY 39TO NMPOTUBOPEYUT COBPEMEHHON
POCCUNCKON OPUANYECKON MbICIIN, OTEHECTBEHHO-
My CEMENHOMY 3aKOHOOaTeSIbCTBY U MOpPasibHO-
HPAaBCTBEHHbIM YCTOSAM POCCUNCKOro Hapopa. Ta-
KM 06pa3omM, HeOOXoAMMO OnpeaeneHne, KOTo-
poe BK4Yano 6bl ceba NoOMMMO CTaHO4ApPTHOro
COKO3a MY>XUUHbI N XXEHLUMHbI (YCNOBHbLIX My>Xa 1
>KeHbl, OTUA U MaTepu) Takxe 1 gpyrnx poacCTBEH-
HUKOB: poguTenein ykasaHHbIX BbIlEe MY>XYUHbI U
>KEHLLUMHBI, NX 6paTbeB N CECTEP, U NPOYNX POA-
CTBEHHUKOB, VMELLMX OTHOLUEHNE K yKazaHHOM
cemenHon nape.

Mpw obpaLLeHnn K toPUANYECKON MbICIN Hau-
6onee paunoHansHOM NPeacTaBnsgeTca To4Ka 3pe-
Hus C.H. Bensacosa u B.[1. MNuporosa:

«CeMbs — ecTeCcTBEHHas cpefa obuTaHus Ye-
noBeka. Kak cfio)xHoe, MHOrorpaHHoe couuvasibHOe
SABfIEHVe OHa BbICTYMNAeT B Ka4ecTBe npegmMera uc-
CnefoBaHns BO MHOMMX 00/1acTaX HAyKK, B TOM YNC-
e pasnuyHbIX OTPachaxX PUANYECKON HayKu...
CeMbsl — aTO 06beanHEHNE L, CBA3AHHbIX MeXay
Cco00l MOpanbHON U MaTepuanbHON OBLLUHOCTLIO 1
NoAAEP>KKOW, BeaeHneM OOLLEro XO34ncTBa, npa-
BaMn N 06A3aHHOCTSIMM, BbITEKaOLWMMN 13 Bpaka,
6GnM3KOro poacTBea, YCbIHOBAEHUS» [1]

ABTOpbI, OOHAKO, 3aTeM MPU3HAIOT Camu, YTO
OaHHOe MW onpedeneHne He OTNNYaeTCs YHUBEP-
CanbHOCTLIO. TakxXe y NpUBEOEHHOMO onpeaeneHns,
npu BCEX OYEBMOHBIX €ro AOCTOMHCTBAX, CPEan Ko-
TOPbIX NEPBOE MECTO 3aHMMAET BblOeNieHne cpasy
9KOHOMUKO-XO3SNCTBEHHOMO, NPaBoBOro u 61ono-
MMYECKOr0 acneKToB, €CTb OAMH CYLLECTBEHHbIN He-
[OCTaToK: OTCYTCTBME 0003HAYEHUSA PO Mopasib-
HO-HPaBCTBEHHOIO acrnekTa npu Co34aHun CEMBM.

Cx0>Xnii C BbllLE YKa3aHHOM NO3nLmen B3rnsasa
npocnexusaeTtcsa Takxke B Tpyae H.H. Nepacumo-
Bo 1 A.H. Ctpenb4yeHko: «CemMblo B MpaBoBOM
acrnekTe Ha CEerogHsLWHNA AeHb ONPeaenuTb NULlb
B CaMblX OOLUMX YepTax — Kak rpynny u3 AByX U
6onee nuu, HageneHHbIX B CBA3M C OTHOLUEHUSAMU
6paka, KpOBHOIO poacTBa WUAN YCbIHOBNEHUS U
COBMECTHOI0O MPOXXUBAHNSA COOTBETCTBYOLLMU
npaesamMmn 1 o6s3aHHOCTAMU» [2]. 30ecb Takxe He
yOensaeTcs OOMMKHOMO BHUMaHus Heob6XoOouMoCcTn
BKJTHOYEHNS B COCTaB MOTEHUMasibHOro NpaBoBOro
NOHATUA CEMbW MCUXONOMNYECKON, MOpasibHO-
HpaBCTBEHHOW YacTu. Bnpoyem, nogobHbIN Xapak-
Tep onpeneneHns CeEMbU COXPAaHAETCS B LIEIOM BO
BCEl COBPEMEHHOWN POCCUICKON MPaBOBOWN MbIC-

M — yNOMUHaemble TPyAbl ABAAOTCSA NWb Hanbo-
Jiee ApKNM €€ OTParKEHNEM.

Bbi3biBaeT TakXe MHTEpPec Touka 3PeHus
I.®. LepweHeBunya:

«CeMbsi eCTb NMOCTOSIHHOE COXXUTENIbCTBO
MY>Xa, XXEHbl N OeTen, T.e. NpencTaBnaeT cobon
COI03 NNL, CBSA3aHHbIX 6pakoM, 1 NnL, OT HUX NPO-
ncxoaswmx... B ocHoBe cembu nexuT uanosno-
rMYECKNIN MOMEHT, CTPEMIIEHNE K YO,OBNETBOPEHMIO
nosoBoN NOTPEBHOCTU... PUBNYECKUIN N HPaB-
CTBEHHbIN CKNag cemMbl CO34aeTcsl MOMUMO npa-
Ba... FOpugndecknin aneMeHT Heobxoaum 1 uene-
coobpaseH B 061aCT UMYLLECTBEHHbIX OTHOLUE-
HWA YNeHOB ceMbu. B 6onbLUMHCTBE Clyvaes ce-
MbSl, C TOYKUN 3PEHNSI MOJIOXKEHNSS €€ B HApPOOHOM
XO35IMCTBE, COCTaBNAeT 060CO6NEHHOE, YAaCcTHOE
X034ancTBo... CeMbsi NpeacTaBnsieT cobom OCHOB-
HYIO SiYellKy rocygapCTBEHHOro opraHuama u
NoNb3YyEeTCA HEKOTOPOWN aBTOHOMUEN» [6].

OpHako 3mechb yoenseTcsa Ype3mepHoe BHU-
MaHne UMEHHO (OU3NONOMMYECKOMY U XO3ANCTBEH-
HO-MMYLLLECTBEHHOMY MOMeHTaM. [aHHbI Noaxoa
COXpPaHss CBOK aKTyaslbHOCTb HA MOMEHT rocnog-
CTBYIOLLMX B POCCUNCKOM 0BLLECTBE Nepnoaa KoH-
ua XIX — Havana XX BeKkoB, Korga 6pak Obin B nep-
BYIO o4epeb MMen X03ANCTBEHHO-9KOHOMUYECKYHO
N couManbHyt0 OCHOBY, a HE MOpPasibHO-MCUXOS0-
rmyeckyto. ViHade rosops, B TO Bpemsi 6pak BOC-
NPUHUMAanNCS NPeXxae BCEro C TOHYKM 3peHnst MaTe-
puvanbHOW UNW counanbHOW BbIrOAbl, & JINYHbIM
yyBCTBaM Opayvylolmxcsa Hepenko OTBOAMNACh
NNWb BTOPOCTEMNEHHAsN 1 Oaxke TPeTbecTerneHHas
ponb. B coBpemeHHbIX ycnoBusx nogobHoe Hepo-
nyctumo — Tem 6Gornee, Ha Tepputopun Poccuiic-
kon depgepaunn.

PaccMoTpeHHble Bbille NO3ULUN U MHEHMS
NPaBOBbIX TEOPETUKOB C NCKIIOYUTENBHO topuan-
YECKOWN TOYKM 3PEHUST BEPHbI, OOHAKO OHWU HEe OT-
paXkatoT BCEN MOSIHOTbI U MHOFOrPaHHOCTU Takoro
coumanbHOro MHCTUTYTa, Kak cembsi. Ecnm cmoT-
PETb C TOYKM 3PEHNSI UCTOPUYECKOrO PasBUTUSI, TO
NOCTEMNEHHO OTKPbIBAETCA CNeAyoLLasa TEHAEHUUS:
n3Ha4vanbHoO, Npu opMmnpoBaHnn NepBOObLITHLIX
YesIOBEYECKMX COLMYMOB CEMbsi co3faBasiacb CO
BMNOJIHE ONpenenéHHom, XxoTb odrumnansHO He OeK-
napupyemMon Lenblo: BbDKUTb Kak BufA, pa3BuTb
YenoBeveckuin pog. A 4OCTUYb STOr0 MOXXHO ObINo
cnegyrowmmMy cnocobamu:

1. BepgeHne coBMECTHOro XO35IMCTBA.

2. PoxpgeHne 1 BocnuTaHne nNoToMCTBa.

Yepes nepexodpl 13 nepBoObITHON hopMma-
uun B paboBnagenbyeckyto, u3 pabosnagenbyec-
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KOl — B (heoanbHyto, a Nocrne — B KanuTanncTmnyec-
KYIO 1 COLMASIMCTUYECKYIO, C YBENNYEHNEM POXKAA-
€MOCTV N CpedHero Bo3pacTa, C pas3BuUTUEM U YC-
JIOXKHEHNEM OTHOLLEHWUA B OOLLECTBE, C PasBUTUEM
CTpaH, HapOQOB U rocyAapCTB MEHSNOCh OTHOLLE-
HME K CeMbe, K XXEHLUMHaM 1 oetsm. [locTteneHHo,
13 copmaumm B hopMaLmio, XXEHLLMHbI nprobpe-
Tanum Bcé 6onblue 1 6onblUe NpaB 1 csobop, cTa-
HOBSICb TaKNMU >Ke rpaKaaHamu, Kak 1 My>XYMHbI.

Ecnu 03HaKOMUTbLCS C MHOMOYUCIEHHbLIMM
nMTepaTypHbIMU TPYLAAMUN PYCCKUX N MIHOCTPAHHbIX
KJ1aCCMKOB, KOTOPbIe Mpu CO30aHNUN HEPEeOKO onu-
pannucb Ha >XXWU3HEHHbIE peannn, a TakXKe He MeHee
MHOIO4YMCNEHHbIMN 3aKOHOOATEIbHbIMU aKTaMu
npownbix net (Pycckas MNMpasga, 3akoHbl Xammy-
pannu, 3akoHbl 12 Tabnuy, OomocTpon, Cobop-
Hoe YnoxeHue, NepmaHckoe [paxgaHckoe Yno-
XeHune, Kogekc HanoneoHa n 3onotas bynna),
MO>XHO OTCNeauTb CeayoLy0 TEHOAEHUMIO: Mo-
CTEMNEHHO CO3haHNE CEMbM KakK KOMMIEKC obLie-
CTBEHHbIX N rOCYAapPCTBEHHbIX WHCTUTYTOB U OT-
HOLLIEHWIA YCNOXXHANOCH N OTXOAWNO0 OT NPUMUTUB-
HOW MaTpuLpbl «BbhKMBaHME NYTEM BEAEHNSI COBME-
CTHOIrO XO3SAMNCTBa N POXKOEHUS NOTOMCTBa» — Ha
hoHe pasBUTUS SKOHOMUKO-XO3ANCTBEHHOMO YK-
naga >Xn3HM MeHsanacb 1 npasoBasi Npupoda WH-
cTUTyTa ceMbu. Bnpoyem, ykasaHHass Mofesb Bbl-
CTpavBaHus CEMENHbIX OTHOLLUEHWUA NPUCYTCTBYET
B CEMENHOM npase OO0 CUX NOop, O4HaKO MPUCYT-
CTBYET YX€ B pacLUMpPEHHOM, pa3obpaHHOM Ha
OTAEeNbHblE NOOUHCTUTYTbI BUAE.

B xope TpaHcdhopmauun obLiectsa U3MeEHsI-
JI0OCb N caMO BOCMpUsATUE CeMbW. Ha cerogHsaLwHMA
OeHb Mbl BCE Yalle BOCMIPUHMMaEM CEMbIO HE TOJb-
KO C 9KOHOMUYECKON 1N PENPOLYKTMBHOM TOYEK 3pe-
HUS, HO NPeXAe BCEro Kak MopasnbHO-NCUXONoru-
YecKoe eavHCTBO ABYX U 60onee (prU3nN4ecKnx aumu,

Kaxxgoe noHATre, nony4varoLlee 3akpenneHne
B HayKe, 3aKoHoOaTeNnbCTBe U Aaxke B ObITy, BCe-
roa oTpa)kaeT HECKOJIbKO KJIHOYEBbLIX aCreKToB,
onpenensiowmMx ero NPUPOAyY 1 HanpasneHHOCTb —
TO €CTb, K KOMY/4eMY AaHHOE MOHATNE MOXKET ObITb
NPVUMEHNMO.

OnpepeneHne cembn OOMKHO OTTaSIKMBATLCS
OT OCHOBHbIX TOJIKOBAHWA N SIEMEHTOB 1 MPaHen ce-
MeliHoON Xun3Hu. OTcloga CrnemyeT BblBOL, YTO CEMbS
BKJIIOYAET B cebs creqyolme KIoYeBble acneKTbl:

— XO3ANCTBEHHO-9KOHOMUNYECKUI (OOMNONHN-
TeNbHO, B OMPEAENEHHbIX Cnyyasx — (PMHaHCOBbIN,
KaK 4YacTb (QMHAHCOBOW CUCTEMbI);

— IOPUANYECKUIA;

— (hn3MKO-6MONOrNHECKUI;

— couuanbHbIl;

— MOpabHO-HPABCTBEHHbIN (OOMNONHUTENb-
HO — KYJIbTYPHBbIN);

X03ACTBEHHO-3KOHOMUNYECKWI acneKT onpe-
OENseT CEMbIO Kak COBOKYMHOCTb rpaxkaaH, Xapak-
TEPUIYIOLLNIACA COBMECTHbIM MPOXXUBAHNEM U Be-
JeHeM obLero xosancraea. fopmuanyeckuin acnekt
COCTaBNSET Npexxae Bcero oduumanbHoe 3akpen-
JIeHne co34aHnsi HOBOW CEMbM N PeryanpoBaHune
OTAENbHbIX CTOPOH XXU3HN 1 MOBEAEHNS €€ YSIEHOB.
DU3NKO-bMONOrM4ECKNn acnekT Hanbonee TECHO
NepeceKkaeTcs C XO3ANCTBEHHO-O9KOHOMUYECKMM B
TOM OTHOLLIEHMW, YTO BeOeHne OOLLEro XO35NCTBa,
KakK HaM y>Xe M3BECTHO — OOUH M3 CNOCOBOB Bbl-
XXNUTb, NPOAYKT paboTbl MHCTMHKTA cCaMOCOXpaHe-
Hus. OgHako dunavonornsa n 6rnoorus B LLENOM Mpo-
SABMISIIOTCA B CEMbE MPEXXAE BCEro B NPOAOSHKEHNN
poga. CouuanbHbI acrekT coaoep>XUTcst B BOCMN-
TaHUN HOBbIX MOKOMEHWI — OeTel, BOCNUTaHme nx
He TONbKO KaK CaMOCTOSTENbHbIX INYHOCTEN, HO
TakXXe UX aKTMBHasi coumannaaumsi, BOCnmTaHme mx
KaK MOJIHOLEHHbIX YNeHOB obLlecTBa.

MocKonbKy MopasnbHO-HPaBCTBEHHOMY ac-
NeKTy yaeneHo HauMeHbLLEee BHUMaHME U3 BCEX BO3-
MO>XXHbIX, TO KpalHe Ba)XHO 3apaHee 0603Ha4nTb
3TOT acnekT. B cBoen pabote O.C. CMUPHOB Bbi-
JensieT gga Tuna Ccembu B MCUXOSIoOrvK: noeasnbHas
1 peansHas [3]. lNepBas sBNAETCA HEKMM 06pa3LOoM,
3TasIoOHOM, Ha KOTOPbIA OOMXHbI PaBHATLCS BCE.
Kak npaBuno, aTa ceMbsi COCTOUT U3 POAUTENEN 1
OETEN, pexe K Hell gobaBnAlTCA cTapLine MnoKo-
NEHNS N rpadkgaHe, UMEKoLLIME KOCBEHHOE OTHO-
LeHne K poacTBy (MNeMsHHUKK, 6paTbs / cecTpbl
oTua / matepw, BHyYaTble MAEMAHHVKA U T.4.).

Kak n3BeCcTHO, CeMbsi — 3TO nepsBas 1, BEpO-
ATHO, Hanbosiee BaXKHasA coumansHasa rpynna, B KO-
TOPOW YeNnoBeK, Kak MnpasBuo, NpebbiBaeT C POX-
aeHus. lMepsble YneHbl 0bLecTBa, C KOTOPbIMU Y
YeNoBeKa HayMHaloT BbICTPaMBaTbLCSt OTHOLUEHUS —
3TO ero pogutenu. Bnpovem, NogobHbIN cLeHapuii
— ngeasibHbIN 06paseL, pPasBuUTUS, MOCKOSbKY B XKN3-
HN HEpeOKO BCTPEeYalTCa CUTyauun, Korga otua u
MaTb 3aMeHSIeT NMnMbo oavH poauTenb, NMbo 6onee
cTapLume nokoneHns — 6abyLukn 1 gepyLukn, ambo
OOKOBblE POACTBEHHUKN — TETU 1 gagn. bonee pen-
KU, HO Tak>XXe MMeKLWNin Mecto ObiTb BapuaHT
BXOXXOEHNe pebeHKa B CEMbIO — OMEKYHCTBO WK
NonevYnTeNnsCTBO CO CTOPOHbI POACTBEHHUKOB U
NMOCTOPOHHMX nnu. ocnegHue Takxe UMEKOT npa-
BO Ha ycCblHOBNeHWe / ygodepeHue. Cam npouecc
YCbIHOBAEHNS / yoodYepeHnsi, MOMUMO CBOEN npa-
BOBOW NMpupoabl, 06nagaet MopasibHO-HPAaBCTBEH-
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BECTHWK MPABA HAYYHO-MPAKTUYECKW XKYPHAT

YACTHO-NPABOBAA
(LIMBUINMNCTUYECKAA) HAYKA

HOM OCHOBOW, @ MMEHHO — HaNN4Me TECHOW MCUXO-
JIOMNYECKON CBA3M MEeXAY YCbIHOBUTESIEM U YCbl-
HOBASieMbIM (yoodepuTtenem u ygodepsiemoit). Hdan-
Hasi CBA3b TakXXe MOXXET BOSHUKHYTb MeXXay ApY-
MMM POOCTBEHHUKAMN.

HeobxoonMoCTb OOMNYLEHNS OTeYeCTBEH-
HbIM CEMENHbIM 3aKOHOLATENBCTBOM BO3HUKHOBE-
HUSA OAHHOW CBA3W BENUKA, MOCKOMbKY 3akperie-
Hue B CemeliHom Kogekce PP u nHbIX dhenepanb-
HbIX HOPMAaTUBHbIX NPaBOBbIX 1 NMOA3AKOHHbIX aK-
Tax, a TakxKe CyOebHbIX PeLUeHUsAX CeMbU B TOM
yncne Kak MopanbHO-HPaBCTBEHHOIO eguHCTBa
OBYX 1 6onee (pr3nN4eCKnxX nnL, OKaXKET MOMOXKU-
TeNbHOE BAUSIHME Ha PELLeHne BOMPOCOB M CMo-
pOB, MPSAMO W/ KOCBEHHO KaCatoLLMXCHA CEMENHbIX
npaBooTHoLIeHWN. [JaHHOe BusH1E ByAeT Harnsg-
HO OTPaXXEHO B U3MEHEHUSX PEe3yNbTaToOB OTeve-
CTBEHHOI CyOebHON NpaKkTUKN.

3akn4vyeHue

MogBoas UTorn paHee NPOBOOUMOIO UCCHe-
OOBaHNs, Mbl MOXXEM BbIBECTU CriefytoLlee onpe-
JenexHve:

«CeMbsl — coumanbHbIA MHCTUTYT, YEHbl KO-
TOporo Hambonee 4acto MOryT ObiTb CBsi3aHbl
Mexay coboi poaCcTBEHHLIMU CBA3AMU, UX CTaTyC,

CnUCoOK LUTUPYeMOil nuTepaTypbl

YyneHbl, B3aMHble NpaBa U 0683aHHOCTN OodULM-
anbHO 3aKpenJseHbl B 3aKOHOAATENbCTBE, COBME-
warowmn B cebe X03aMCTBEHHO-3KOHOMUYECKOE,
coumanbHOe U MOpPabHO-NMCUXONOrMYeCcKoe eguH-
CTBO BCEX €ero 4neHOB, CO3AaHHbIN C LeNbio Co-
BMECTHOIO MPOXX1UBaHWs, B TOM YMC/e C BEAEHNEM
COBMECTHOI XO3NCTBEHHOW AEATENbHOCTU, UK
BOCMUTaHWS OeTen».

Tak>xke HapaBHe C MOHATUEM CeMbW CcrenyeT
ochmumanbHO 3aKpennTb JINYHO-OOBEPUTESbHbIN
XapakTep B3aMMOOTHOLLEHWUIA MeXAy YneHammn 3To-
ro counanbHOro MHcTuUTyTa. JaHHaa mepa Heob-
XoaMma BO-MHOIMOM C MPaKTUYECKOW TOYKU 3pe-
HUSI MPU PACCMOTPEHUN CEMEWNHBIX, YacTu rpaxk-
OaHCKNX N HacNeACTBEeHHbIX CMOpPOB.

[MpaBoBOE perynnpoBaHMe CeMenHbIX npa-
BOOTHOLLIEHUI NOCNe BBeAEHUS HOBOro eduMHOro
MOHATUSA CYLLECTBEHHO M3MEHUTCS B Jy4LUYlO CTO-
POHY, MOCKOJIbKY CeEMbsi OyOeT onpefeneHa Kak
KOHKPETHbIN CounanbHbIi MIHCTUTYT. DTO NO3BO-
JINT He TOJSIbKO YyNnopsao4YMTb HEKOTOPbIE acneKThbl
CEMENHON »XXN3HWN, HO TaKXXe MO3BOJINT HA 3aKOHO-
JaTteflbHOM YPOBHE YCOBEpPLUEHCTBOBATb 3aLUUTy
NHCTUTYTa cembun N 6paka B Poccuinckon Pegepa-
L 1 obecneydnT NepcnekTUBy Aast NPUHATMSA NOC-
negyowmx Mep TakoBOW 3aLuThl.
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